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MEMORANDUM OPINION ON FURTHER REVIEW
-------------------------------------------------------------------
Per Curiam:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of attempted larceny of military property, conspiracy to steal and unlawfully sell military property, larceny of personal and military property (three specifications), and housebreaking (four specifications), in violation of Articles 80, 81, 121 and 130, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 881, 921, and 930 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for forty months, forfeiture of all pay and allowances, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved only so much of the sentence as provides for a bad-conduct discharge, confinement for one year, forfeiture of all pay and allowances, and reduction to Private E1.
On 28 July 2005, this court ordered a new Rule for Courts-Martial [hereinafter R.C.M.] 1106 staff judge advocate (SJA) post-trial recommendation (SJAR) and new initial action by the convening authority.  See United States v. Lutz, ARMY 20030792 (Army Ct. Crim. App. 28 July 2005) (unpub.).  The primary reason for our remand was because of errors in the SJAR and SJAR addendum.
Specifically, the 6 October 2003 SJAR and attached case abstract, and the 15 January 2004 SJAR addendum contained several errors.  First, the case abstract failed to advise the convening authority of the merger of Specifications 1 and 2 of Charge II (separately charged conspiracies to steal and unlawfully sell military property), their redesignation as the Specification of Charge II, and appellant’s pleas thereto.  Second, the SJAR addendum failed to advise the convening authority that the conspiracy included the unlawful sale of military property.  Third, the case abstract did not reflect the military judge’s exception of the word “computers” and substitution of the words “computer towers” in Specification 1 of Charge III (larceny of military property).  Fourth, while the SJAR and SJAR addendum recommended the convening authority approve confinement for one year, the case abstract incorrectly recommended approval of confinement for four months.
We also found a letter from Mr. Eric Clark—listed as an enclosure to appellant’s 25 November 2003 R.C.M. 1105 clemency submission—missing from the record of trial.  The 15 January 2004 SJAR addendum did not list or mention the letter, and the record contained no indication the convening authority considered the letter before he took initial action.
To correct these errors, The Judge Advocate General returned the record of trial to Headquarters, 1st Cavalry Division, Fort Hood, Texas, for a new SJAR and initial action.  On 6 February 2006, the Acting SJA executed a new SJAR.  On 5 April 2006, the convening authority approved only so much of the sentence as provides for a bad-conduct discharge, confinement for one year, and reduction to Private E1.  With the new SJAR and action completed, this case is before the court for further review of “the findings and sentence as approved by the convening authority” pursuant to Article 66, UCMJ.

The new SJAR, attached case abstract, and addendum, adequately correct the previous errors.  Without any indication otherwise in the convening authority’s 5 April 2006 initial action, the convening authority approved the findings as stated in the new SJAR.  See United States v. Diaz, 40 M.J. 335, 337, 341 (C.M.A. 1994).
On 20 March 2006, trial defense counsel presented the convening authority with a new clemency submission on appellant’s behalf.  Mr. Clark’s letter does not appear in the new submission.  In a memorandum for record included in the clemency submission, trial defense counsel explains he and his noncommissioned officer contacted appellant several times regarding sending in letters supporting his request for clemency.  Our review of the record indicates appellant has not responded to his defense counsel’s call for supporting documents.  Neither appellant nor appellate defense counsel has identified specific deficiencies or dissatisfaction with the new clemency submission, and we find none.
Appellate defense counsel now reassert the military judge erred by finding appellant guilty of:  (1) attempted larceny of military property of a value greater than $500.00 (the Specification of Charge I) because she failed to establish the value and military nature of the property, and (2) larceny of military property of a value greater than $500.00 (Specification 2 of Charge III) because she failed to establish the value of the military property.
As for the Specification of Charge I, appellate government counsel respond that although appellant “did not specifically discuss with the military judge the value or ownership of the . . . computer [he attempted to steal,] he did admit . . . the various computers that he stole or attempted to steal . . . were the ‘military property of the United States,’ [and] that the ‘total value of the property stolen[, according to the stipulation of fact,] is approximately $7,000.00.’”  As for Specification 2 of Charge III, the government responds that although appellant admitted the value of the property stolen from the commander’s office was “‘worth $500.00,’” and not more than $500.00, appellant “admitted that [the] elements ‘correctly describe[d] what [he] did.’”  (Second and third alterations in original.)
Despite appellant’s assertions, we find that during the providence inquiry, appellant did admit that, except for Captain (CPT) MM’s personal handheld computer, the other property he stole or attempted to steal was “military property.”  However, appellant did not specifically discuss with the military judge the value of the computer he attempted to steal (the Specification of Charge I), or the respective values of the military and personal property he stole from the commander’s office (Specification 2 of Charge III).  Moreover, appellant was charged in Specification 2 of Charge III with stealing from the commander’s office military property of a value greater than $500.00 and personal property of a value less than $500.00; however, the military judge failed to include personal property of a value less than $500.00 in the elements she explained to appellant.  She informed appellant he “pled guilty to the larceny of both military and personal property, of a value of more than $500.”  The only indication of value contained in the stipulation of fact is the following statement:  “The total value of the property stolen is approximately $7,000.00.”  Therefore, based upon a reading of the entire record, we find the military judge failed to establish the value of the military property appellant attempted to steal in the Specification of Charge I, as well as the separate values of the military and personal property appellant stole in Specification 2 of Charge III.  We will modify the findings of guilty accordingly and reassess the sentence.
The court affirms only so much of the findings of guilty of the Specification of Charge I and Charge I as find that appellant did, at Fort Hood, Texas, Building 91027, on or about 7 April 2003, attempt to steal a desktop computer, military property, of some value, the property of the United States government, in violation of Article 80, UCMJ.
The court affirms only so much of the finding of guilty of Specification 2 of Charge III as finds that appellant did, at Fort Hood, Texas, Building 91233, on or about 7 April 2003, steal one Kevlar helmet, one Gateway laptop, and one Belkin USB 4-port hub, military property, of some value, the property of the United States government, and one Casio model PV-400 plus personal handheld computer, of some value, the property of CPT MM, in violation of Article 121, UCMJ.

We have considered those issues personally specified by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  The remaining findings of guilty, as approved by the convening authority on 5 April 2006, are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.







FOR THE COURT:
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