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MEMORANDUM OPINION
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CAIRNS, Senior Judge:


A military judge, sitting as a special court-martial, convicted the appellant on his pleas of guilty of absence without leave and violation of a lawful order, in violation of Articles 86 and 92, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 892 [hereinafter UCMJ].  The convening authority approved the adjudged sentence consisting of a bad-conduct discharge, confinement for fifty-two days, hard labor without confinement for sixty days, forfeiture of $600.00 pay per month for five months, and reduction to Private E1.

The appellant alleges in his second assignment of error that he was denied effective assistance of counsel because his trial defense counsel failed to submit post-trial clemency matters on the appellant’s behalf prior to action by the convening authority and failed to timely request an extension of time to submit said matters.  Under the facts and circumstances of this case, we decline to find ineffective assistance of counsel.  Nevertheless, we conclude that the appellant is entitled to a new review and action to ensure a meaningful opportunity for sentence relief.  See generally United States v. Spurlin, 33 M.J. 443 (C.M.A. 1991); United States v. Starks, 36 M.J. 1160 (A.C.M.R. 1993); United States v. Sosebee, 35 M.J. 892 (A.C.M.R. 1992).   

BACKGROUND


The appellant was tried and sentenced at his court-martial on 24 July 1998.  He signed and initialed a document entitled, “POST-TRIAL AND APPELLATE RIGHTS” [hereinafter appellate rights form], on that same date.  The appellate rights form advised the appellant that he had the right to submit clemency matters to the convening authority and that such matters had to be submitted within ten days from the time the appellant or his trial defense counsel received a copy of the record of trial, or the appellant or his trial defense counsel received the post-trial recommendation from the staff judge advocate (SJA), whichever occurred later.  The appellant indicated on the appellate rights form that he wanted a copy of the record of trial served on himself and that his trial defense counsel, Captain (CPT) R, was to submit clemency matters on his behalf.


The military judge authenticated the record of trial on 18 August 1998, and CPT R reviewed the record of trial on 20 August 1998.  The record of trial was served on the appellant on 28 August 1998.  The SJA’s post-trial recommendation (SJAR) was dated and served on CPT R on 28 August 1998. 


The SJA provided a decision memorandum to the convening authority on 9 September 1998.  In the memorandum, the SJA advised the convening authority that the SJAR was served on CPT R, and that as of 9 September 1998, “no post-trial matters [had] been received” from CPT R.  The convening authority took action on 9 September 1998, approving the adjudged sentence.


Captain M, the trial counsel, stated in an affidavit marked as Defense Appellate Exhibit II, that during the week of 31 August 1998, he had several telephone conversations with CPT R.  The primary purpose of the conversations, according to CPT M, was the referral of new charges against the appellant and the scheduling of a trial date for the appellant’s second court-martial.  Captain M indicated that he and CPT R also discussed the “approaching deadline (Monday, 7 September 1998) for submitting R.C.M. [Rule for Courts-Martial] 1105 matters” for the appellant’s first court-martial.  

According to CPT M, during one of the conversations, CPT R stated that he would, “prior to the deadline, [] forward to [the SJA’s office] either the R.C.M. 1105 matters themselves, or a request for an extension of time.”  Captain M stated that his office did not receive clemency matters or an extension request as of 9 September 1998 and that CPT R did not “even orally ask for an extension of time.” 


In an affidavit marked as Defense Appellate Exhibit III, CPT G, a judge advocate from the SJA’s office, indicated that he attempted to contact CPT R at 1620 hours on 8 September 1998, to inquire about an offer to plead guilty for the appellant’s second court-martial.  Captain G also had “intended to ask if [CPT R] would be submitting any R.C.M. 1105 matters for Private Smith’s previous court-martial conviction (Smith I).”  According to CPT G, the clemency matters were late at this point because they were due on 7 September 1998 (ten days after the service of the SJAR on CPT R).  The noncommissioned officer working in CPT R’s office informed CPT G that CPT R was gone for the day and would be on temporary duty the following day (9 September 1998).  The following day, the convening authority took action on the appellant’s case.


After action, on or about 17 September 1998, CPT R submitted a number of documents to the convening authority (marked as Defense Appellate Exhibit IV), to include a request for a twenty-day extension of time to submit clemency matters on behalf of the appellant, signed by CPT R and dated 16 September 1998.  Captain R, in the extension request, requested that the convening authority rescind his action and grant a twenty-day extension “to allow PVT Smith, his family, and counsel to effectively review the record of trial and allied materials and submit matters for consideration” by the convening authority.   

Captain R asserted in the extension request that he spoke with CPT M telephonically on 8 September 1998.
  During that conversation, CPT R “discussed the need for additional time [to submit clemency matters] and the lack of an opportunity to discuss with PVT Smith his 1105 matters due to [PVT Smith’s] pretrial confinement and the need to prepare an offer to plead [guilty] for the charges he was currently facing.”  According to CPT R, the appellant went back into pretrial confinement at Fort Knox, Kentucky, on 6 September 1998 (Labor Day weekend), thus “preventing [the appellant and CPT R] from finalizing his 1105 matters within the 10 day period.”  Captain R also asserted that he informed CPT M during the 8 September 1998 conversation that he “had to speak with PVT Smith before determining if [they] would need an extension.”  

Captain R indicated in his extension request that he spoke to the appellant regarding his clemency submission for the first time on 11 September 1998.  On 

that same day, after speaking with the appellant, CPT R contacted Specialist (SPC) K (at the SJA’s office) and “informed her of [his] intention to complete the 1105 matters in the first case during a face to face meeting with [the appellant] prior to his second trial on 17 September.”  At the time of this conversation with SPC K, CPT R was not aware that the convening authority had taken action on the case while CPT R was at Redstone Arsenal on 9 September 1998.
  Captain R received notice of the convening authority’s action via facsimile when he returned to his office later in the day on 11 September 1998.


On 17 September 1998, CPT R submitted a letter requesting clemency from the convening authority on behalf of the appellant which was accompanied by a request for clemency signed by the appellant.  The appellant’s second court-martial was also held on that same date, 17 September 1998.

DISCUSSION

The approval of a court-martial sentence with “its attendant clemency decision is a matter solely within the discretion of the convening authority.”  Spurlin, 33 M.J. at 444 (citing UCMJ art. 60(c)(1); United States v. DeGrocco, 23 M.J. 146 (C.M.A. 1987)).  The convening authority “may consider a broad range of matters when deciding to reduce a sentence.”  Spurlin, 33 M.J. at 444.  If the convening authority “has not seen a convicted member’s clemency submission, it is well established that he has not been afforded his ‘best hope for sentence relief.’”  Spurlin, 33 M.J. at 445 (citations omitted); see also Starks, 36 M.J. at 1164; Sosebee, 35 M.J. at 894.  In this case, the appellant desired to submit clemency matters to the convening authority; however, the convening authority was not provided with those matters prior to taking action.

The uncontroverted facts are that CPT R failed to timely submit the appellant’s clemency matters or a request for an extension of time to submit said matters.  However, the government was on notice that the appellant desired to submit clemency matters to the convening authority for his first court-martial.  The government also knew that CPT R intended to coordinate with the appellant and to submit clemency matters on the appellant’s behalf or to request an extension to submit such matters.  Likewise, all parties were aware that CPT R was preparing for a second court-martial involving new charges against the appellant during the same time frame that the appellant’s clemency matters were due.  Additionally, CPT G attempted to contact CPT R at his office on 8 September 1998, one day after the imposed 7 September 1998 deadline to submit clemency matters, the purpose of which was to inquire whether CPT R would be submitting clemency matters on behalf of the appellant.  Captain G learned that CPT R was on temporary duty until 9 September 1998.  Despite this knowledge, the SJA forwarded a decision memorandum to the convening authority on 9 September 1998 and indicated that clemency matters had not been received by CPT R.  The convening authority took action that same day.  

CONCLUSION

Under these circumstances, we decline to find ineffective assistance of counsel and conclude that the failure of the appellant to receive a meaningful opportunity for sentence relief must be attributed both to CPT R and the government.  See generally Sosebee, 35 M.J. at 893.  Captain R failed to timely submit the appellant’s clemency matters or a request for an extension of time to submit such matters, and the government forwarded the case to the convening authority for action within twelve days from the date CPT R received the SJAR, knowing that:  (1) the appellant desired to submit clemency matters for the convening authority’s review; (2) CPT R intended to coordinate with the appellant who was in pretrial confinement pending a second court-martial and to submit clemency matters on the appellant’s behalf; and (3) CPT R was preparing for and coordinating with the government on the appellant’s second court-martial (with a trial date of 17 September 1998) during the same time frame that the appellant’s clemency matters were due.  Although CPT R bears primary responsibility for failing to timely submit the clemency matters or a request for an extension of time to submit them, under the unique facts of this case, we conclude that both the actions of CPT R and the government served to deny the appellant a meaningful opportunity for sentence relief.

We have not addressed the remaining assignment of error, the supplemental assignment of error, or the matter personally raised by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  We will do so upon our review after a new recommendation and action have been completed.

The action of the convening authority, dated 9 September 1998, is set aside.  The record of trial will be returned to The Judge Advocate General for a new review and action by the same or a different convening authority in accordance with Article 60(c)-(e), Uniform Code of Military Justice.

Judge BROWN and Judge VOWELL concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� If CPT R is correct about the date of his phone conversation with CPT M, then both CPT M and CPT G contacted CPT R on 8 September 1998, CPT G at 1620 hours and CPT M at some time earlier in the day before CPT R went on temporary duty.  





� According to CPT R, he and CPT M spoke on 10 September 1998, and CPT M did not inform CPT R that the convening authority took action on the appellant’s case the day prior.
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