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MEMORANDUM OPINION ON REMAND
------------------------------------------------------
JOHNSON, Senior Judge:*

A military judge sitting as a general court-martial convicted appellant, consistent with his pleas, of willfully disobeying a superior commissioned officer and larceny, in violation of Articles 90 and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 890 and 921 [hereinafter UCMJ].  Contrary to his pleas, the military judge convicted appellant of violating a lawful general regulation, making a false official statement, and advocating anti-government and disloyal statements, encouraging participation in extremist organizations, and advocating racial intolerance, in violation of Articles 92, 107, and 134, UCMJ.  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for eight months, forfeiture of all pay and allowances, and reduction to Private E1.

Procedural History


On 4 November 2004, this court reviewed appellant’s case pursuant to Article 66, UCMJ.  United States v. Wilcox, ARMY 20000876 (Army Ct. Crim. App. 4 Nov. 2004) (unpub.).  In our opinion, we agreed with appellate counsel that the evidence was legally and factually insufficient to uphold appellant’s conviction for violating a lawful general regulation
 by wrongfully attending a Ku Klux Klan rally (Specifica-tion 1 of Charge II).  We set aside and dismissed the findings of guilty to Specifica-tion 1 of Charge II and Charge II.
  After affirming the remaining findings of guilty and reassessing the sentence, we affirmed only so much of the sentence as provides for a bad-conduct discharge, confinement for four months, forfeiture of $700.00 pay per month for four months, and reduction to Private E1, and credited appellant with 179 days of confinement credit.

On 30 January 2006, the United States Court of Appeals for the Armed Forces (CAAF) affirmed the findings of guilty to willfully disobeying a superior commissioned officer (Article 90), making a false official statement (Article 107), and larceny (Article 121), but reversed as to the remaining findings of guilty to a single specification of advocating anti-government and disloyal statements, encouraging participation in extremist organizations, and advocating racial intolerance (Article 134) (the Specification of Charge V and Charge V), and the sentence.  United States v. Wilcox, 62 M.J. 456, 457 (C.A.A.F. 2006) (summary disposition).  In its decision, the CAAF stated:
[W]e note that many of the facts at issue in the constitutional challenge to the Article 134 offense were at issue with respect to the offenses charged under Article 92.  In light of the fact that the closely related Article 92 offenses were resolved favorably to Appellant, it is not apparent which facts were relied upon by the court below for purposes of addressing Appellant’s constitutional challenge to his Article 134 conviction.

Id.  On this basis, the CAAF remanded appellant’s case to our court for further consideration of the following matters:
(1)  The constitutionality of the Article 134 findings.  See, e.g., Parker v. Levy, 417 U.S. 733[](1974); United States v. Brown, 45 M.J. 389 (C.A.A.F. 1996); United States v. Priest, 21 [U.S.]C.M.A. 564, 45 C.M.R. 338 (1972).

(2)  The legal and factual sufficiency of the evidence of the Article 134 findings.  See Article 66(c), [UCMJ].
Id.

The CAAF stated that if we affirm the findings of guilty to the Article 134 offense, we “shall:  (1) set forth the legal and factual basis for [our] conclusions; and (2) take appropriate action on the sentence under Article 66(c).”  Id.  However, if we set aside and dismiss the findings of guilty to the Article 134 offense, we “shall either reassess the sentence or order a rehearing on the sentence.”  Id. (citing United States v. Sales, 22 M.J. 305, 308 (C.M.A. 1986)).  This case is again before the court for review pursuant to Article 66, UCMJ, as limited by our superior court’s decision.
Appellate defense counsel now assert the evidence is legally and factually insufficient to support appellant’s conviction for violating Article 134 (the Specification of Charge V).  The defense argues the evidence fails to establish that appellant’s communication with Military Police Investigator Clarinda Sturm, i.e., his speech with her, had “any impact on [his] unit, or even the probability of affecting the ability of the military to carry out its function of defending the country.”  The defense also argues appellant’s “case boil[s] down to nothing more than extreme punishment for racist views.”  Furthermore, appellate defense counsel reassert the Specification of Charge V is unconstitutionally overbroad.
We find, based on the facts below, the evidence is legally and factually sufficient to support appellant’s conviction based on the Specification of Charge V, except that part of the specification alleging appellant encouraged participation in extremist organizations.  We also find appellant’s conviction based on the Specification of Charge V constitutionally valid.  We will grant appropriate relief in our decretal paragraph.
Facts

The government’s chief witness was Investigator Sturm.  Investigator Sturm began investigating an individual with an America Online (AOL) profile containing the username “Wskullhead.”  The profile identified the individual as a U.S. Army paratrooper and a pro-white activist.
  The profile also contained the individual’s personal quote:  “We must secure the existence of our people and the future for their white children;” it further stated:  “This government is not worth supporting in any of its components.”  Investigator Sturm began chatting with Wskullhead over the internet using AOL’s instant messaging service because she believed the profile indicated the individual may be involved in extremist organizations.  In one of their online chat sessions, Wskullhead identified himself as appellant and gave Investigator Sturm his postal address.

In their initial communication, appellant told Investigator Sturm that “nothing was ever changed by votes, or complaints, only at the barrell [sic] of a gun was justice ever served or found.”  From his soldier’s perspective, appellant further stated that joining the Army results in “a loss of so[-]called ‘fre[e]doms;’ it’s tyrannical, [and] most of the leaders are just people who are obsessed with ruling people . . . all because of something called rank. . . . I have seen from the inside how corrupt this nation really is . . . . [The leaders] are communists[;] democracy is a scam . . . .” Appellant also told Investigator Sturm:  “[D]on’t go joining any groups[,] . . . [remain] a lone wolf[, and] stay in the shadows and do what you can to put a monkey wrench in the system[;] . . . lone wolves can’t be tracked[;] they don’t tell there [sic] neighbor what they think.”  According to Investigator Sturm, the lone-wolf concept means “not getting yourself involved in an organization or a group[, not making] yourself stand out, doing things from your own, personal thing [sic].”  Appellant ended the chat session with the following words:  “[B]e white, act white, think white,[ and] may GOD be with you.”  In a subsequent internet chat session, Investigator Sturm told appellant she was from North Carolina, and gave him the impression she was interested in and shared his views.
From 28 April 2000 to 2 May 2000, appellant referred Investigator Sturm to different pro-white websites, email groups, online bulletin boards, and books, and told her:  “Keep reading and always learn[].  Don’t get discouraged.”  Appellant gave Investigator Sturm an email address where she could subscribe to a newspaper published by the White Aryan Resistance.  Appellant also recommended that she buy a book entitled “The Silent Brotherhood,” about the murder of a Jewish talk show host, and stated:  “It’s a decent book showing what a group of concerned people did and not just talked about.”
  He further recommended Investigator Sturm read the “AST Bible”
 and “Vigilante’s of Christendom,”
 and referred her to two pro-white email groups.
In addition to referring Investigator Sturm to various pro-white books and internet resources, appellant spoke of violence in an email when he stated:
It will come [a] time soon enough when people have had enough.  People will be drawn to action!  Buildings will topple, blood will flow; lying [J]udeo preachers, congressmen, media whores, misgenators [sic] [and] others will have [to] pay for their crimes.  Retribution will be ours [and, ]in the end, it will become obvious that HIS kingdom is here!
Later, on 22 May 2000, appellant invited Investigator Sturm to “a pro-white concert [and] family oriented festival.”

Investigator Sturm learned a lot about extremist beliefs through her online communication with appellant and by reading the websites to which he referred her.  However, appellant never specifically asked Investigator Sturm to join any extremist group; he in fact discouraged her from doing so and told her to remain a “lone wolf.”  Furthermore, appellant never sent Investigator Sturm any pro-white web pages, just their hyperlinks, and never sent her any books.
Discussion
Legal and Factual Sufficiency of the Evidence

Article 66(c), UCMJ, mandates that we review the legal and factual sufficiency of the evidence, and thereafter, affirm only those findings of guilty we find correct in law and fact.  United States v. Gilchrist, 61 M.J. 785, 793 (Army Ct. Crim. App. 2005).  Our court reviews the legal and factual sufficiency of the evidence de novo.  Id. (citing United States v. Washington, 57 M.J. 394, 399 (C.A.A.F. 2002)).


In testing for legal sufficiency, our court determines whether a rational trier of fact could have found all the essential elements of the offenses beyond a reasonable doubt, considering the evidence—and every reasonable inference therefrom—in a light most favorable to the government.  United States v. Brooks, 60 M.J. 495, 497 (C.A.A.F. 2005) (citing Jackson v. Virginia, 443 U.S. 307, 318-19 (1979)); United States v. Blocker, 32 M.J. 281, 284 (C.M.A. 1991).  In testing for factual sufficiency, we must weigh the evidence, make allowances for not having personally observed the witnesses, and then be convinced of appellant’s guilt beyond a reasonable doubt.  United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987).  “In sum, to sustain appellant’s conviction, we must find that the government has proven all essential elements and, taken together as a whole, the parcels of proof credibly and coherently demonstrate that appellant is guilty beyond a reasonable doubt.”  Gilchrist, 61 M.J. at 793 (citing United States v. Roukis, 60 M.J. 925, 930 (Army Ct. Crim. App. 2005)).

Article 134, UCMJ, provides:  “[A]ll disorders and neglects to the prejudice of good order and discipline in the armed forces[, or] conduct of a nature to bring discredit upon the armed forces, . . . of which persons subject to this chapter may be guilty, shall be taken cognizance of by . . . court-martial, . . . and shall be punished at the discretion of that court.”  Within the context of the case at issue, the Specification of Charge V has the following elements:  (1) between 28 April 2000 and 30 May 2000, appellant wrongfully advocated anti-government and disloyal sentiments, encouraged participation in extremist organizations while identifying himself as a “U.S. Army Paratrooper” in an AOL profile, and advocated racial intolerance by counseling and advising individuals on racist views; and (2) under the circumstances, such conduct was prejudicial to good order and discipline or of a nature to bring discredit upon the armed forces.  Conduct prejudicial to good order and discipline is conduct which causes a “reasonably direct and palpable” or obvious injury to good order and discipline.  Manual for Courts-Martial, United States (2002 ed.), Part IV, para. 60c(2)(a).  Service discrediting conduct is “conduct which has a tendency to bring the service into disrepute or which tends to lower it in public esteem.”  Id. at para. 60c(3).
“A declaration of personal belief can amount to a disloyal statement if it disavows allegiance owed to the United States by the declarant.”  United Sates v. Gray, 20 U.S.C.M.A. 63, 66-67, 42 C.M.R. 255, 258-59 (1970).  Appellant advocated bringing about change through the “barrell [sic] of a gun,” not by exercising one’s fundamental right to vote, and stated the United States “government is not worth supporting in any of its components.”  Furthermore, appellant told Investigator Sturm in an email message:  “Buildings will topple, blood will flow[, and] . . . congressmen . . . will have [to] pay for their crimes.”  He also stated the Army is “tyrannical,” he has “seen from the inside how corrupt this nation really is,” and “democracy is a scam.”
Appellant also identified himself in his AOL profile as a U.S. Army paratrooper and pro-white activist who advocated securing “the existence of our people and the future for their white children.”  In his communication with Investigator Sturm, appellant constantly counseled and advised her on negative racial views.  He recommended she read racist books and websites that glorified the killing of a mixed-race couple and a Jewish talk show host, and espoused hardcore intolerance for nonwhites.  Appellant also recommended reading the “AST Bible, . . . a Jew[-]free[,] pro-white religious writing . . . for God’s true covenant people.”  Furthermore, appellant told Investigator Sturm to “[k]eep reading and always learn,” because he was “concerned with educating [her] for now[,] and being a decent influence on [her in] that way.”  As our superior court did in Gray, “[W]e must [also] take the accused’s words, and the reasonable inferences they raise, as we find them.”  Gray, 20 U.S.C.M.A. at 67, 42 C.M.R. at 259.  Clearly, appellant’s statements are anti-government and disloyal, express appellant’s “disavowal of the allegiance [he] owe[s] to the United States,” id., and clearly advocate extreme racial intolerance.
However, this finding does not end our analysis.  To be punishable under Article 134, appellant’s conduct must also be either “palpably prejudicial to good order and discipline, and not merely prejudicial in an indirect and remote sense,” United States v. Snyder, 1 U.S.C.M.A. 423, 425, 4 C.M.R. 15, 18 (1952), or have a tendency to discredit the armed services.  “Where such conduct includes speech, the forbidden speech is measured by its tendency to damage the reputation of the military, not its actual effect.”  United States v. Sollmann, 59 M.J. 831, 834-35 (A.F. Ct. Crim. App. 2004) (citing United States v. Saunders, 59 M.J. 1, 11 (C.A.A.F. 2003) (emphasis added).  In military free-speech cases, the standard is whether the gravity of appellant’s comments on good order and discipline, “discounted by the improbability of their effectiveness . . . justifies his conviction.”  Priest, 21 U.S.C.M.A. at 570-71, 45 C.M.R. at 344-45.
Appellant argues the record does not reflect that any member of his unit knew of his speech, and therefore, does not show any resulting unit impact.  To show a “proximate connection between the accused’s utterances and actual conduct on the part of [another] who may have been influenced by them . . . ordinarily would be impossible, but the actual success of [the accused’s] efforts is not important in the resolution of the issue.”  Priest, 21 U.S.C.M.A. at 571, 45 C.M.R. at 345.  Our superior court has recognized the United States Supreme Court specifically discarded the theory “that ‘success or probability of success is the criterion’ by which punishment of forbidden speech is to be measured.”  Id. (quoting Dennis v. United States, 341 U.S. 494, 510 (1951)).  “The test in the military is whether the speech interferes with or prevents the orderly accomplishment of the mission or presents a clear danger to loyalty, discipline, mission, or morale of the troops.  This is a lower standard not requiring ‘an intent to incite’ or an ‘imminent’ danger.”  Brown, 45 M.J. at 395 (internal citations omitted).

Furthermore, our superior court, in Priest, made the following comments which are still valid today:
The level of intelligence and education of members of the armed forces today is higher than ever before in our history.  We have firm confidence that the motivation of the overwhelming majority is not so fragile that it could be shattered by the reading of the publications that are the subject of this case.  But, despite the general intelligence and independence of thought that most military persons possess, not all of them have the maturity of judgment to resist propaganda. . . . [Some] statements[,] often repeated[,] become accepted as the truth, regardless of their inaccuracy.

Priest, 21 U.S.C.M.A. at 571, 45 C.M.R. at 345.  Young, immature soldiers surfing the internet and discovering a U.S. Army paratrooper’s profile advocating anti-government sentiments and extreme racist views could believe such disloyalty and racial intolerance is entirely acceptable conduct in our Army.  Moreover, members of the general public have access to appellant’s publicly-posted comments, and upon reading them, may tend to find the Army—as represented by appellant—a disreputable institution, or one disserving less than full public esteem and respect.

We, therefore, conclude a rational trier of fact could have reasonably determined appellant’s statements were anti-government and disloyal, advocated extreme racial intolerance, and, under the circumstances of this case, were prejudicial to good order and discipline and service discrediting.  See Brooks, 60 M.J. at 497.  We are likewise convinced the government met its burden of proof, and “the parcels of proof credibly and coherently demonstrate that appellant is guilty beyond a reasonable doubt.”  Gilchrist, 61 M.J. at 793 (citing Roukis, 60 M.J. at 930).  However, because we find appellant encouraged Investigator Sturm to be a “lone wolf,” we do not find the evidence sufficient to support a finding that appellant “encouraged participation in extremist organizations.”
Constitutionality
In Brown, 45 M.J. at 394, our superior court stated:
The Sixth Amendment to the Constitution provides that in all criminal prosecutions, the accused shall enjoy the right . . . to be informed of the nature and cause of the accusa-tion.  Fairness requires appropriate notice that the act would be criminal.  The Due Process Clause of the Fifth Amendment also demands that a statute not be so vague or overbroad that one cannot determine its meaning. See, e.g., Osborne v. Ohio, 495 U.S. 103[](1990); Lanzetta v. New Jersey, 306 U.S. 451[](1939); [Parker, 417 U.S. at 733]; United States v. Boyett, 42 M.J. 150 [C.A.A.F. 1995]; United States v. Dear, 40 M.J. 196 [C.M.A. 1994].  This is especially true when viewed in light of First Amendment protections.
Appellant contends that the specification is constitutionally overbroad and, therefore, the findings as to this specification and charge should be set aside. 

“The overbreadth doctrine ‘prohibits a statute from making criminal otherwise innocent and constitutionally protected conduct.’”  United States v. Thomas, 410 F.3d 1235, 1243 (10th Cir. 2005) (quoting United States v. Pinelli, 890 F.2d 1461, 1472 (10th Cir. 1989)).  Although servicemembers are not per se excluded from First Amendment protections, the military mission and lifestyle require that those protections be applied differently than in civilian life.  See Parker, 417 U.S. at 758; Gray, 20 U.S.C.M.A. at 66, 42 C.M.R. at 258.  As our superior court has stated:
In the armed forces some restrictions exist for reasons that have no counterpart in the civilian com-munity.  Disrespectful and contemptuous speech, even advocacy of violent change, is tolerable in the civilian community, for it does not directly affect the capacity of the Government to discharge its responsibilities unless it both is directed to inciting imminent lawless action and is likely to produce such action.  Brandenburg v. Ohio, [395 U.S. 444 (1969)].  In military life, however, other considerations must be weighed.  The armed forces depend on a command structure that at times must commit men to combat, not only hazarding their lives but ultimately involving the security of the Nation itself.  Speech that is protected in the civil population may nonetheless undermine the effectiveness of response to command.  If it does, it is constitutionally unprotected.  [Gray, 20 U.S.C.M.A. at 63, 42 C.M.R. at 255].
Priest, 21 U.S.C.M.A. at 570, 45 C.M.R. at 344.

In the instant case, appellant advertised in his publicly-accessible internet profile—viewable by an untold number of people including young soldiers—that he was a U.S. Army paratrooper and white supremacist who would fight for the propagation of the white race (to the exclusion of other races), and who believes the United States government is “not worth supporting in any of its components.”  These statements could be viewed as encouraging racial conflict and disloyalty against the United States, and thus, “sharply conflict[] with the conventional concepts of good order and discipline” and could be devastating to a command.  Priest, 21 U.S.C.M.A. at 571, 45 C.M.R. at 345.  As such, the Specification of Charge V, in violation of Article 134, outlines “easily identifiable and constitutionally proscribable . . . conduct,” and thus, precludes invalidation for overbreadth.  Parker, 417 U.S. at 760.
Likewise, the Specification of Charge V is not void for vagueness.  The void-for-vagueness “doctrine incorporates notions of fair notice or warning.”  Id. at 752.  In other words, “criminal responsibility should not attach where one could not reasonably understand that his contemplated conduct is proscribed.”  Id. at 757 (citing United States v. Harriss, 347 U.S 612, 617 (1954)).  Here, appellant was well aware that the UCMJ prohibited his actions.  When Investigator Sturm asked for his postal address, he asked her about being a “crazed government agent working for the traitorous Jewish government” who would get him “kicked out of the military for [his] views” and charge him with “treason and sedition.”  Accordingly, appellant knew his speech and actions violated military law; thus, this Article 134 offense is not void for vagueness.
Conclusion

The court affirms only so much of the findings of guilty to the Specification of Charge V as find that appellant did, at or near Fort Bragg, North Carolina, between on or about 28 April 2000 and 30 May 2000, wrongfully advocate anti-government and disloyal sentiments while identifying himself as a “U.S. Army Paratrooper” in an America Online profile, and advocate racial intolerance by counseling and advising individuals on racist views, which conduct was, under the circumstances, prejudicial to good order and discipline and service discrediting.

The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and the principles in Sales, 22 M.J. at 305, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for three months, forfeiture of $700.00 pay per month for four months, and reduction to Private E1.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored as mandated by Article 75(a), UCMJ.


Judge OLMSCHEID and Judge KIRBY concur.  







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
* Senior Judge Johnson took final action in this case prior to his retirement.


� Army Reg. 600�20, Army Command Policy [hereinafter AR 600-20], para. 4-12b(1) (15 July 1999) states:  “Soldiers are prohibited from the following actions in support of extremist organizations or activities. . . . (1) Participating in public demonstra-tions or rallies.”





� At trial, the military judge found appellant not guilty of two other violations of AR 600-20:  para. 4-12b(4), pertaining to wrongfully recruiting or training members in extremist activity (Specification 2 of Charge II), and para. 4-12b (6), pertaining to wrongfully distributing extremist literature (Specification 3 of Charge II).


� Initially, an investigator with the Fayetteville, North Carolina, police department came across the username Wskullhead and forwarded the information to the military police at Fort Bragg.





� Investigator Sturm communicated with appellant using the username or screen name “CountryBmk” (or “Country Bumpkin”) and the email address “cmc25@mailcity.com.”





� Shortly after appellant recommended this book, Investigator Sturm asked appellant for his address so she could mail him a postcard.  Obviously concerned about his earlier comments to her, appellant stated:  “Let’s say you are some crazed government agent working for the traitorous Jewish government and you are going to get me kicked out of the military for my views and charged with treason and sedition.”  However, appellant did give Investigator Sturm his postal address at Fort Bragg.





� Appellant described the “AST Bible” as “a Jew[-]free bible translated from the Greek that Christ spoke.  It shows the bible was a pro-white religious writing and for God’s true covenant people.”





� Appellant described “Vigilante’s of Christendom” as a “book on the historical duties . . . of men whom the author claims were Phineas Priests.  Phineas was a Soldier of GOD who slayed [sic] a mixed[-]race couple in the Bible. . . . They . . . acted out of justice [and] . . . didn’t ask for gov[ernment] permission, or their neighbors’ approval—THEY JUST DID IT!!”


� Appellant posted his comments on the internet.  “The Internet . . . has revolution-ized the way people communicate, providing a global audience with instant access to a wealth of political, cultural, and scientific data. . . . Unfortunately, though, there is a much darker and sinister side to the Internet, one full of hate speech . . . .”  United States v. Martinelli, 62 M.J. 52, 71 n.28 (C.A.A.F. 2005) (emphasis added).  Therefore, individuals reading appellant’s profile could have contacted appellant, as did Investigator Sturm, to further discuss the comments he outlined in his profile.
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