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MEMORANDUM OPINION

-----------------------------------------
VOWELL, Judge:

A military judge sitting as a special court-martial convicted the appellant, pursuant to his pleas, of absence without leave, making a false official statement, and forgery of checks (five specifications), in violation of Articles 86, 107, and 123, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 907, and 923 [hereinafter UCMJ].  The military judge sentenced the appellant to a bad-conduct discharge, confinement for four months, forfeiture of $400.00 per month for four months,( and reduction to Private E1.  Pursuant to the recommendation of the staff judge advocate, the convening authority approved the adjudged sentence, despite a valid pretrial agreement that required the convening authority to disapprove any confinement in excess of three months.  

In this Article 66, UCMJ, appeal, the appellant contends that the convening authority’s failure to disapprove the confinement in excess of three months, as provided in the pretrial agreement, rendered his plea improvident, and that he was prejudiced by the staff judge advocate’s erroneous post-trial recommendation.  He further challenges the jurisdiction of the court-martial because the court-martial convening order contained a material error.  We agree that corrective action with regard to the sentence is warranted, but decline to grant further relief.

At the outset, we note that the sentence computation worksheet submitted by appellate government counsel establishes that the appellant’s release date was computed by the confinement facility in accordance with the three-month sentence limitation of the pretrial agreement, not the adjudged and erroneously approved four-month sentence.  We commend the diligence and attention to detail of the personnel at this facility.  Had the staff judge advocate, acting staff judge advocate, chief of military justice, trial counsel, and trial defense counsel displayed similar attention to detail, the errors we now address would not have occurred.  

The lack of attention to detail is first evident in the court-martial convening order.  That order is signed by a noncommissioned officer, but lacks an authority line indicating that the noncommissioned officer signed the order on behalf of the convening authority.  Nonetheless, we conclude that the court-martial that tried the appellant was properly convened.  The charge sheet reflects that the court-martial was convened by command of the convening authority, and the document the convening authority signed directing referral clearly reflects the convening authority’s intent.  We find no jurisdictional error under these facts.  See United States v. Kellough, 19 M.J. 871, 874 (A.F.C.M.R. 1985).  The appellant does not allege any prejudice from this administrative error, and we find none.  See UCMJ art. 59(a).

With regard to the error in the approved sentence, were it not for the confinement facility applying the appropriate sentence limitation in this case, we would not hesitate to find prejudice.  The staff judge advocate, in his Rule for Courts-Martial 1106 [hereinafter R.C.M.] recommendation to the convening authority, recommended that the sentence be approved as adjudged, in spite of noting, three lines earlier in the same document, that the pretrial agreement required disapproval of any confinement in excess of three months.  Notwithstanding this obvious conflict, neither the trial defense counsel, nor the acting staff judge advocate (who signed the addendum to the recommendation), noted this glaring error.  In his post-trial submissions pursuant to R.C.M. 1105 and 1106, the trial defense counsel merely commented:  “The Defense has no additions, corrections or deletions to the form of the Staff Judge Advocate’s Post-Trial Advice.”  The acting staff judge advocate’s addendum repeated the earlier error by recommending approval of the sentence as adjudged.

Rule for Courts-Martial 1106(d)(3)(F) requires that the staff judge advocate make a recommendation as to the action to be taken by the convening authority on sentence.  The rule further requires that the recommendation be served on the defense counsel.  See R.C.M. 1106(f)(1).  The defense counsel has an obligation to bring matters “believed to be erroneous, inadequate, or misleading” to the attention of the staff judge advocate, in order that they may be corrected prior to the recommendation going to the convening authority.  See R.C.M. 1106(f)(4).  The failure of the defense counsel to comment “shall waive later claim of error with regard to such matter in the absence of plain error.”  See R.C.M. 1106(f)(6).  

Applying the standards set forth in United States v. Powell, 49 M.J. 460 (1998), we conclude that the sentence recommendation was error and that that error was plain and obvious.  To grant relief, however, we must determine if the error materially prejudiced a substantial right of the accused.  See Powell, 49 M.J. at 463-64; see also UCMJ art. 59(a).  To establish prejudice due to errors in the post-trial process, the appellant need merely make “‘a colorable showing of possible prejudice.’”  United States v. Wheelus, 49 M.J. 283, 289 (1998) (quoting United States v. Chatman, 46 M.J. 321, 323-24 (1997)); see also United States v. Hartfield, ARMY 9801827, 2000 CCA LEXIS 152 (Army Ct. Crim. App. June 30, 2000).  Manifestly, approval of a sentence that exceeds the sentence limitation of an otherwise enforceable pretrial agreement is prejudicial, absent some valid reason for government withdrawal from the pretrial agreement.   

We disagree, however, with the appellant’s assertion that the convening authority’s action renders the appellant’s plea improvident.  Rather, we are confident that the appropriate relief for both the erroneous recommendation and for the improper action is, in this instance, to give the appellant the benefit of his bargain.  


Accordingly, the findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted and the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for three months, forfeiture of $400.00 pay per month for four months, and reduction to Private E1.


Senior Judge CAIRNS and Judge BROWN concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

( The military judge did not specify that the forfeitures were to apply to pay only; however, a special court-martial may not adjudge forfeitures of allowances.  See UCMJ art. 19.  We will clarify that the sentence to forfeitures applies only to pay in our decretal paragraph.
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