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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


Pursuant to his pleas, the appellant was found guilty of a false official statement, assault consummated by a battery, and disorderly conduct of a nature to bring discredit upon the armed forces, in violation of Articles 107, 128, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 907, 928, and 934 [hereinafter UCMJ].  A panel of officer and enlisted members sitting as a general court-martial sentenced the appellant to a bad-conduct discharge, total forfeitures, and reduction to Private E1.  The convening authority approved only so much of the sentence as provides for a bad-conduct discharge, forfeiture of $600.00 pay per month for one month, and reduction to Private E1.


This case is before the court for automatic review pursuant to Article 66, UCMJ.  The appellant raises three related claims on appeal.  First, he asserts that he was granted no credit for pretrial confinement.  Second, he claims that the staff judge advocate (SJA) erred by not preparing an addendum in response to an allegation of legal error in the appellant’s post-trial clemency petition.  Third, he 

contends that the convening authority erred by not considering that same petition.  We disagree that the appellant is due any additional relief for pretrial confinement.  We agree that the SJA should have prepared an addendum, but we find no prejudice to the appellant.  We find that the convening authority did consider the appellant’s post-trial matters.


Before his court-martial, the appellant served seventy-two days of legal pretrial confinement.  During the presentencing proceedings, the trial counsel announced the dates of the confinement.  The appellant, in an unsworn statement, detailed the conditions of his confinement and asked that he not be sentenced to any more punishment.  His counsel likewise argued for a sentence of no punishment, claiming that appellant had already suffered enough in confinement.  The military judge instructed the panel that the appellant would receive day-for-day credit against any confinement adjudged for the pretrial confinement he had already served.


On appeal, the appellant first argues that because he successfully convinced the panel to sentence him to no confinement, he must now be granted credit for his pretrial confinement against the adjudged forfeitures, and where the forfeitures are insufficient, against the discharge.  United States v. Allen, 17 M.J. 126 (C.M.A. 1984), mandated that an appellant be given day-for-day credit against adjudged confinement for legal pretrial confinement.  The appellant cites no authority for the proposition that if the adjudged confinement is insufficient to grant credit for a period of legal pretrial confinement, then that credit must be granted against some other component of the sentence.  Compare Rule for Courts-Martial 305(k) [hereinafter R.C.M.] (setting out credit hierarchy if adjudged confinement is insufficient to offset illegal pretrial confinement).  We find no requirement to grant any additional credit against the appellant’s remaining sentence, and decline to establish such a requirement.  Accord United States v. Bruce, 17 M.J. 1083, 1085 (A.F.C.M.R. 1984); United States v. Belmont, 27 M.J. 516, 518 (N.M.C.M.R. 1988).


The appellant next contends that the SJA erred by failing to address an allegation of legal error that the appellant raised in his “Petition for Clemency.”  See R.C.M. 1106(d)(4) (when the appellant raises a legal error in post-trial matters, the SJA must agree or disagree and state whether the convening authority should take corrective action).  In his post-trial matters, the appellant correctly noted that a sentence to total forfeitures could not be approved in the absence of confinement, 

citing R.C.M. 1107(d)(2) discussion;
 he complained that the stipulation contained unfair facts; and he further asked that his discharge be disapproved as credit for 

pretrial confinement.  The SJA prepared no addendum.  The appellant’s first claim, that the adjudged sentence was illegal, constituted a founded allegation of legal error, which the SJA should have briefly addressed in an addendum, instead of apparently giving the convening authority oral advice.
  We have determined, however, that the appellant has not met his burden to allege prejudice as a result of the SJA’s failure to prepare an addendum: such an addendum would have contained a written recommendation that the forfeitures be reduced from total forfeitures to forfeiture of two-thirds pay for some period.  The convening authority ordered precisely such a reduction in his action when he reduced the adjudged total forfeitures to two-thirds forfeiture of pay for one month.
  See United States v. Wheelus, __ M.J. __, slip op. at 12 (Sep. 30, 1998) (requiring that an appellant allege prejudice as a result of an error in the SJA recommendation, and show what he would do to resolve the error).


Finally, the appellant claims that because the SJA failed to prepare an addendum, the record contains no evidence that the convening authority ever considered the contents of appellant’s clemency petition, which was addressed to the convening authority.  This argument ignores the markings at the top of the appellant’s petition: the slanted line through the addressee ending with the annotation, “Noted 10 July 97 – WJB.”  The initials and the dark ink match the signature of the convening authority on the action, which bears the same date.  We 

are satisfied that this annotation proves the convening authority’s consideration of the appellant’s post-trial matters.  United States v. Coder, 27 M.J. 650, 652 n.2 (A.C.M.R. 1988); United States v. Hallums, 26 M.J. 838, 840 (A.C.M.R. 1988).

The findings of guilty
 and the sentence are affirmed.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� The SJA recommendation advised the convening authority to approve the adjudged sentence without change.





� The clemency petition did not articulate whether the claims concerning government overreaching and disapproval of the discharge as credit for pretrial confinement were raised as allegations of legal error or matters in clemency.  See United States v. McKinley, 48 M.J. 280, 281 (1998) (SJA reasonable in considering post-trial matter to be raised in clemency, not as legal error).  We have considered both claims, the former submitted pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the latter as an assigned error, supra.  We find that neither claim has merit.  Thus, even if they were to be considered allegations of legal error, the appellant was not prejudiced by the SJA’s failure to comment on the allegations in an addendum.  See generally United States v. Green, 44 M.J. 93, cert. denied, 117  S. Ct. 171 (1996).





� In fact, the appellant in his brief concedes that “[t]he convening authority probably decided to reduce the forfeitures in order to render the sentence legal.”





� The staff judge advocate’s recommendation and the promulgating order show that the appellant was convicted of assault on a noncommissioned officer.  In fact, the appellant was charged with, and providently pled guilty to, an assault consummated by a battery.  The specification identified the victim as a noncommissioned officer, but the record is unclear whether appellant knew the victim’s identity or rank when he assaulted him.  Compare Manual for Courts-Martial, United States (1995 ed.), Part IV, para. 54(b)(2) and 54(f)(2) with 54(b)(3)(a) and 54(f)(4), respectively.  Under the facts of this case, where the same convening authority referred the charges, approved the pretrial agreement, and took action on the case; where the victim was a noncommissioned officer; where both offenses carry the same maximum punishment; and where the trial defense counsel corrected the information about another charge in the SJA recommendation, but failed to comment on the accuracy of the assault charge, the appellant was not prejudiced by the error.  The appellant is, however, entitled to a promulgating order that correctly sets out the findings.  We will correct the promulgating order by a separate certificate of correction.
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