KULATHUNGAM – ARMY 9700340


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

SQUIRES, MERCK, and TRANT

Appellate Military Judges

UNITED STATES, Appellee

v.

Specialist MURALI S. KULATHUNGAM

United States Army, Appellant

ARMY 9700340

10th Mountain Division (Light Infantry) and Fort Drum

L. K. Webster (arraignment) and P. L. Johnston (trial), Military Judges

For Appellant:  Stephen J. Dunn, Esq.; Captain Jodi E. Terwilliger-Stacey, JA (on brief).

For Appellee:  Major Marcella R. Edwards-Burden, JA; Captain Robert F. Resnick, JA (on brief).

19 July 1999

-----------------------------------------

MEMORANDUM OPINION

-----------------------------------------
TRANT, Judge:


A military judge sitting as a general court-martial convicted appellant, pursu​ant to his pleas, of conspiracy to commit larceny of property of a value of more than $100.00, larceny of military property of a value of more than $100.00, larceny of property of a value of more than $100.00 (four specifications), and housebreaking, in violation of Articles 81, 121 and 130, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 921 and 930 [hereinafter UCMJ].  The approved sentence was to a bad-conduct discharge, confinement for one year, total forfeiture of pay and allowances, and reduction to Private E1.


Pursuant to a pretrial agreement, appellant plead guilty to all charges and specifications.  The military judge conducted a thorough providence inquiry, during which appellant admitted his guilt and articulated, under oath, the factual predicate for findings of guilty as to each and every element of the charged offenses.  The military judge found that appellant’s plea of guilty was made voluntarily and with full knowledge of its meaning and effect; and that appellant knowingly, intelligently and consciously waived his rights against self-incrimination, to a trial of the facts, and to be confronted by the witnesses against him.  Thereafter, the military judge found the pleas to be provident and accepted them.  However, the military judge failed at that time to enter specific findings of guilt.  The military defense counsel noted the omission at the time, but chose to remain silent.  The military judge ad​vised appellant of his allocution rights and the presentencing phase of the court-martial proceeded in a routine manner.  During his unsworn statement, appellant ac​knowledged that he understood the consequences of his guilty pleas.  During his sentencing argument, the civilian defense counsel acknowledged that the appellant had been found guilty.  The military judge announced the sentence and clarified the impact of the pretrial agreement on the adjudged sentence.  Both counsel indicated there were no other matters to be brought to the attention of the court and the court-martial was adjourned.


During the preparation of the verbatim record of trial, the court reporter noted the absence of any announced findings and brought the defect to the attention of the trial counsel.  The trial counsel and court reporter agreed to insert findings into the record where they normally would have appeared.  The military judge, unwittingly, authenticated the record of trial with the inaccurate entry.  The military defense counsel when reviewing the authenticated record of trial noticed the inaccurate entry and brought it to the attention of the convening authority.  The convening authority ordered that an Article 39(a), UCMJ, post-trial session be conducted to resolve this matter.  Over vociferous defense objections and after a writ petition was denied by this court,
 the post-trial session was conducted.  The military judge received all relevant evidence and testimony on this matter and made findings of fact and con​clusions of law, which we adopt.  The military judge entered findings of guilty to all charges and specifications.


Appellant asserts that the failure of the military judge to enter findings prior to the original adjournment substantially prejudiced his right to a fair trial and the military judge’s entry of findings at the post-trial Article 39(a), UCMJ, session was ineffectual to correct this error, the trial counsel’s efforts to alter the record of trial prejudicially impacted on appellant’s right to a fair trial and appeal, and these errors mandate dismissal of the charges against him.  We disagree.


Clearly, the military judge erred when he failed to announce findings at the original session of the court-martial.  See UCMJ art. 53; Rule for Courts-Martial 922(a)[hereinafter R.C.M.].  Nevertheless, as stated in United States v. Johnson, 22 M.J. 945, 946 (A.C.M.R. 1986):

Generally, a liberal rule is followed in interpreting jury verdicts.  A pronouncement of the jury is sufficient if it decides the questions in such a way as to enable the court intelligently to base a judgment thereon and can form the basis for a bar to subsequent prosecution of the same offense.  Informalities or inaccuracies in a verdict have been held to be immaterial if the intention is evident from the record. 

(Citations omitted); see also United States v. Randle, 35 M.J. 789, 792 (A.C.M.R. 1992)(citing United States v. Boone, 24 M.J. 680, 681 (A.C.M.R. 1987)).  During the original session of trial, every statement and action by the military judge made it unequivocally manifest that he intended to find appellant guilty of all charges and specifications and every statement and action of appellant and his counsel made it unmistakably apparent that they all believed the appellant had been found guilty.  Indeed, having accepted appellant’s pleas of guilty as provident, the military judge would have violated his oath had he entered findings other than guilty.  See United States v. Moser, 23 M.J. 568, 569 (A.C.M.R. 1986)(citing United States v. Lucas, 1 C.M.R. 19, 24 (1951)).  Furthermore, at the post-trial Article 39(a), UCMJ, session, the military judge and counsel verified their obvious original intent and be​lief, respectively, and the military judge, belatedly but effectively, entered findings of guilty.
  Appellant is fully protected from a subsequent prosecution for these offenses.

Further, we find no merit to appellant’s assertion that the trial counsel’s al​teration of the record of trial deprived appellant of a fair and impartial court-martial.  The improper action of the trial counsel, even if it amounted to “prosecutorial mis​conduct,” i.e., an action or inaction by a prosecutor in violation of some legal norm or standard, does not “in itself mandate dismissal of charges against an accused or ordering a rehearing in every case where it has occurred.”  United States v. Meek, 44 M.J. 1, 5 (1996) (citations omitted).  We will first consider “the legal norm violated by the prosecutor and determine if its violation actually impacted on a substantial right of an accused (i.e., resulted in prejudice),” and if so; secondly, consider “the trial record as a whole to determine whether such a right’s violation was harmless under all the facts of a particular case.”  Id.  Clearly, the trial counsel’s alteration of the record of trial violated a legal norm.  See R.C.M. 1103.  However, given our conclusion that the intent of the military judge to find appellant guilty was mani​festly clear, we find that the violation did not actually impact on a substantial right of the appellant, that is, appellant suffered no prejudice.  Assuming arguendo, that appellant suffered prejudice by having consideration of his parole eligibility delayed because of the necessity of having a post-trial Article 39(a), UCMJ, session to clar​ify the findings, we find on the basis of the trial record as a whole that the violation was harmless under the particular facts of this case.

There is more than enough professional embarrassment in the handling of this matter to go around.  This train wreck resulted from a military judge falling asleep at the controls, a trial counsel causing the train to jump the tracks, a court reporter stepping on the gas, and a defense counsel failing to sound the alarm.  The military judge’s oversight resulted from inattentiveness.  Although judge alone guilty plea courts-martial may be commonplace work for military judges, they cannot be done on autopilot.  Military judges must remain attentive, focused and fully engaged.  In accomplishing this, there is no substitute for simply following the procedural guide in Dep't of Army, Pam. 27-9, Military Judges' Benchbook, chapter 2 (30 Sept. 1996).

The inappropriate action of the trial counsel in attempting to “tidy” up the re​cord resulted from inexperience
 and ineptitude, rather than malevolence.  Mistakes that occur during trials should be dealt with forthrightly, corrected in accordance with established procedures, e.g., proceedings in revision or post-trial Article 39(a), UCMJ sessions, and not surreptitiously covered up.  Had either counsel or the court re​porter brought this mistake to the military judge’s attention in a timely manner, it certainly would have been promptly corrected.

Although it is disconcerting that an experienced court reporter failed to tran​scribe the record of trial verbatim, the responsibility to ensure an accurate record of trial falls squarely on the shoulders of the trial counsel.  Nevertheless, the guidance and assistance of experienced court reporters has always been, and always will be, indispensable to trial counsel in shouldering this responsibility.  This court reporter, a Sergeant First Class with eleven years court reporting experience, botched his mission.  

While the defense counsel may not have an affirmative obligation to ensure that the military judge does not err, defense counsel do have the responsibility to further their client’s interest.  When a defense counsel remains silent about an issue like this in a forlorn hope of parlaying it into some later relief for the client, counsel’s silence may be counter-productive to the client’s interests.  As this case illustrates, the result may be delay in the processing of the client’s appeal; and, based upon when counsel chooses to surface the error, necessitate either a proceeding in revision, a post-trial Article 39(a), UCMJ, session, or a DuBay
 hearing.  To expect that this gamesmanship will result in a to​tally unwarranted windfall, such as dismissal of the charges, is unrealistic.

The actions of the trial counsel and the court reporter in this case certainly diminished their professionalism.  This court does not expect to see a repetition of this lack of professionalism.  However, their actions and lack of professionalism do not enhance the worthiness of appellant’s claim for relief.

Pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), appellant asserts that he should have been convicted of only one specification of larceny be​cause the various thefts occurred on the same evening and in the same place.  We disagree.  Appellant broke into the unit administration and supply building and then entered the First Sergeant’s (1SG) locked office by crawling through the ceiling duct work.  Once in the 1SG’s office, appellant broke into the key box to get the keys to the other offices in the building.  Appellant then used these keys to unlock and sepa​rately enter four offices used by four officers, and commit larcenies of the personal computers and other personal property of those four officers.  Appellant also com​mitted a larceny of government computer equipment and other government property from the 1SG’s office and other offices in the building.  For this, appellant was charged and convicted of five separate specifications of larceny.

Manual for Courts-Martial, United States (1995 edition), Part IV, para. 46c(1)(h)(ii), provides that “[w]hen a larceny of several articles is committed at sub​stantially the same time and place, it is a single larceny even though the articles be​long to different persons.”  Because appellant had to unlock and separately enter different offices to accomplish the several thefts, his crime did not occur at “substantially the same time and place.”  See United States v. Aquino, 20 M.J. 712 (A.C.M.R. 1985).

We have considered the remaining matters submitted by the appellant pursuant to Grostefon, 12 M.J. 431, and find them to be without merit.

Accordingly, the findings of guilty and the sentence are affirmed.

Senior Judge SQUIRES and Judge MERCK concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� A writ appeal to the United States Court of Appeals for the Armed Forces, pending at the time that the Article 39(a), UCMJ, post-trial session was conducted, was subsequently denied.  Kulathungam v. Suskie, 48 M.J. 39 (1997).


� Appellant’s reliance on United States v. Dilday, 47 C.M.R. 172 (A.C.M.R. 1973) is misplaced.  That case involved a contested case in which court members appeared to find the accused guilty of a lesser included charge without specifically entering a finding on the specification.  In Dilday, the intent of the court members was ambiguous, unlike the instant case where the intent of the military judge is definite.


� Trial counsel testified at the post-trial Article 39(a), UCMJ, session that this was his first court-martial as a solo trial counsel and that he had never engaged in any post-trial work.





� United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967).
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