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MEMORANDUM OPINION

-----------------------------------------
HARVEY, Judge:

A general court-martial composed of officer and enlisted members convicted appellant, consistent with his pleas, of signing a false official document and making a false official statement (two specifications), in violation of Article 107, Uniform Code of Military Justice, 10 U.S.C. § 907 [hereinafter UCMJ].  Contrary to his pleas, appellant was found guilty of attempted larceny, conspiracy to commit larceny, use of cocaine, and making a check with insufficient funds, in violation of Articles 80, 81, 112a, and 123a, UCMJ.  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for six months, forfeiture of all pay and allowances, and reduction to Private E1.  This case is before the court for mandatory review under Article 66, UCMJ. 

Appellant claims, and we agree, that the military judge erroneously advised the members regarding their discretion with respect to adjudging a punishment of a reduction in appellant’s grade.  The military judge advised the members that, in effect, they had no choice but to impose a reduction to the lowest enlisted grade if they adjudged confinement or a punitive discharge.  Appellant requests a sentence rehearing or, in the alternative, that we set aside appellant’s reduction to Private E1.  The government asserts that the incorrect advice was not prejudicial and that no corrective action is warranted.  We will set aside appellant’s reduction to Private E1 in our decretal paragraph to moot any possible claim of prejudice.  UCMJ art. 66(c); United States v. Wheelus, 49 M.J. 283, 288 (1998).

The military judge advised the members as part of his sentencing instructions that they could adjudge reduction to the lowest or any intermediate enlisted grade, alone or in connection with any other kind of punishment within the maximum limitation.  With regard to the application of Article 58a, UCMJ,
 the military judge correctly advised the members, stating:

Now as a result of Article 58(a) [sic] of the Uniform Code of Military Justice any sentence of an enlisted soldier in a pay grade above E1 which includes either a dishonorable discharge, a bad[-]conduct discharge, confinement, or hard labor without confinement automatically reduces that soldier to the lowest enlisted pay grade[,] E1[,] by operation of law.  This is one of the exceptions to which I referred earlier.  Notwithstanding this provision of Article 58(a) [sic] I urge you that if you wish to sentence Staff Sergeant Green to a reduction, you should explicitly state the reduction as a separate element of the sentence.

After the military judge completed his sentencing instructions and the members had deliberated for approximately forty minutes, the members asked the military judge to clarify the application of the automatic reduction in rank and forfeiture provisions.  The military judge responded by advising the members that they could impose partial forfeitures,
 but as to the reduction he said:

Now, if you — let’s say you were to come back and you had a reduction — you had a confinement sentence or a dishonorable discharge or a bad[-]conduct discharge or hard labor without confinement and you had filled in a reduction to anything less than E1; let’s say it was E4, then when I look at the findings worksheet — sentence worksheet I’d say to you, hey, look, this is not a legal sentence.  By operation of law with the confinement, dishonorable discharge, bad[-]conduct discharge, hard labor without confinement he’s going to be reduced anyway.  I’d give it back to you and tell you to take it back in and [re]consider your sentence.

The members had no further questions, and neither the trial counsel or defense counsel objected to the military judge’s comments.

Like our superior court, we "review a military judge's decision whether and how to instruct on the consequences of a sentence for abuse of discretion."  United States v. Perry, 48 M.J. 197, 199 (1998); United States v. Rush, 51 M.J. 605, 609 (Army Ct. Crim. App. 1999), aff’d, 54 M.J. 313 (2001).  To constitute an abuse of discretion, a military judge's action must be “‘arbitrary, fanciful, clearly unreasonable,’ or ‘clearly erroneous.’” United States v. Miller, 46 M.J. 63, 65 (1997) (citations omitted).

“Article 58a does not require that any reduction be adjudged as part of a sentence to a discharge or confinement.”  United States v. Mehler, 50 M.J. 132  (1998) (summary disposition); see also United States v. Quintero, 54 M.J. 562, 564 n.1 (Army Ct. Crim. App. 2000).  We hold that the military judge’s erroneous instruction constituted plain error, and that appellant was prejudiced because it effectively deprived the members of the option of adjudging a reduction to an intermediate grade or to no reduction at all.  Appellate defense counsel requests that we order that appellant be paid at the grade of Staff Sergeant (E6) until the date appellant’s reduction to Private E1 was effectuated by operation of law.  We decline to calculate the financial impact, if any, of our decision, but note that Article 57(a), UCMJ, states:

(1) Any forfeiture of pay or allowances or reduction in grade that is included in a sentence of a court-martial takes effect on the earlier of – (A) the date that is 14 days after the date on which the sentence is adjudged; or (B) the date on which the sentence is approved by the convening authority.

One other issue merits comment.  The military judge denied the trial defense counsel’s motion that the members be instructed to consider the attempted larceny, conspiracy to commit larceny, and making a check with insufficient funds as multiplicious for sentencing.  Although the ultimate purpose of all three offenses was to steal approximately $10,500.00 from a bank, the members were instructed regarding different overt acts for each of the inchoate offenses.  We conclude that the military judge’s ruling was correct.  See United States v. Smith, 50 M.J. 380, 384 (1999) (Everett, S.J., concurring in the result) (affirming conspiracy and attempt offenses with the same criminal purpose because military justice does not flatly prohibit conviction for both, and any adverse effect on the sentence was unlikely); see also United States v. Stottlemire, 28 M.J. 477 (C.M.A. 1989) (holding that conspiracy and attempt offenses with the same objective, but different alleged overt acts, are not multiplicious).

We have reviewed the other assertions of error by appellate defense counsel, as well as matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  The findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for six months, and forfeiture of all pay and allowances.

Senior Judge TOOMEY and Judge CARTER concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� Article 58a, UCMJ states:





(a) Unless otherwise provided in regulations to be prescribed by the Secretary concerned, a court-martial sentence of an enlisted member in a pay grade above E-1, as approved by the convening authority, that includes — (1) a dishonorable or bad-conduct discharge; (2) confinement; or (3) hard labor without confinement; reduces that member to pay grade E-1, effective on the date of that approval.





� See Dep’t of Army, Pam. 27-9, Legal Services:  Military Judges’ Benchbook, p. 93 (30 Sep 96).





� The military judge correctly advised the members that they could adjudge partial forfeitures as a separate part of their sentence, even though other elements of their sentence may require total forfeiture of pay and allowances by operation of law.  See UCMJ art. 58b.





� Rule for Courts-Martial 920(f) provides that failure to object to an instruction before the members close to deliberate constitutes waiver of the objection in the absence of plain error.  “Thus, appellant's claim was forfeited unless he shows the military judge's instruction was plain error.”  United States v. Brown, 50 M.J. 262, 268 (1999).
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