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MEMORANDUM OPINION

-----------------------------------------
MERCK, Senior Judge:


A military judge, sitting as a general court-martial, convicted( appellant, pursuant to his pleas, of wrongful appropriation (six specifications) and forgery (six specifications), in violation of Articles 121 and 123, Uniform Code of Military Justice, 10 U.S.C. §§ 921 and 923 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for ninety days, forfeiture of all pay and allowances, and reduction to Private E1.


The case is before the court for automatic review under Article 66, UCMJ.  We have considered the record of trial, appellant’s assignment of error and the government’s reply thereto.  We find no basis for relief.  However, appellant’s assignment of error merits discussion.  Appellant asserts:

THE STAFF JUDGE ADVOCATE’S RECOMMENDA​TION FAILED TO NOTE THAT APPELLANT WAS FOUND GUILTY NOT OF THE CHARGED OFFENSE, LARCENY, BUT RATHER, THE LESSER INCLUDED OFFENSE OF WRONGFUL APPROPRIATION.

FACTS

During December 1998, appellant found a fellow soldier’s checkbook and removed the remaining six checks.  He subsequently forged the soldier’s signature to the checks and negotiated them at the Armed Forces National Bank at Fort Bliss, Texas, collecting $ 2,270.00.  

DISCUSSION

As appellant correctly avers, the staff judge advocate’s post-trial recommendation (PTR) pursuant to Rule for Courts-Martial [hereinafter R.C.M.] 1106 erroneously reflected that appellant was convicted of six specifications of larceny (Specifications 1-6 of Charge I); when, in fact, appellant was found guilty of six specifications of wrongful appropriation.  


Rule for Courts-Martial 1106(d) requires that the PTR set forth, inter alia, the correct findings.  This court has stated on numerous occasions, it is “imperative that the convening authority be provided accurate and complete information in the post-trial recommendation, addenda thereto, and in any defense response to either the recommendation or an addendum.”  United States v. Godfrey, 36 M.J. 629, 631 (A.C.M.R. 1992).  Appellant asks that we return the case to a convening authority for an accurate PTR and action.


In United States v. Wheelus, 49 M.J. 283, 288 (1998), the following process was established for resolving claims associated with the post-trial review:  (1) the appellant must allege error to our court; (2) he must allege prejudice as a result of the error; and (3) he must show what he would do to resolve the error if given the opportunity.  See also United States v. Lee, 50 M.J. 296 (1999).  Because clemency is a highly discretionary function exercised by a convening authority, there is material prejudice to the substantial rights of the appellant if there is an error and appellant “makes some colorable showing of possible prejudice.”  Wheelus, 49 M.J. at 289 (quoting United States v. Chatman, 46 M.J. 321, 323-24 (1997)).  If appellant can meet the test enunciated in Wheelus, it is incumbent upon this court to remedy the error and provide meaningful relief, or return the case to The Judge Advocate General for remand to a convening authority for a new PTR and action. 


Additionally, there are those cases where we may determine that there is obvious error in the post-trial proceedings, but no prejudice.  Wheelus, 49 M.J. at 289.  We have examined this record and the circumstances in this case and find that appellant suffered no prejudice.  First, appellant negotiated a pre-trial agreement with the convening authority in which he agreed to plead guilty to the lesser-included offense of wrongful appropriation contained in Specifications 1-6 of Charge I and to plead guilty to Charge II and its Specifications (six specifications of forgery).  The negotiated sentence limitation was that the convening authority would not approve confinement in excess of six months and could approve any other lawfully adjudged punishment.  See United States v. Richter, 37 M.J. 615, 617 (A.C.M.R. 1993) (the sentence limitation contained in the pretrial agreement is a reasonable indication of its fairness to appellant).  Second, appellant was sentenced to a bad-conduct discharge, confinement for ninety days, forfeiture of all pay and allowances, and reduction to Private E1.  Third, trial defense counsel and appellant did not submit corrections or rebuttal to the aforementioned errors in their post-trial submissions.  See R.C.M. 1105(b) and 1106 (f)(4).  Finally, we note that trial defense counsel and appellant submitted an excellent clemency packet to the convening authority which included evidence that the money gained by appellant through negotiation of the six fraudulent checks had been repaid.  In view of the foregoing, we are satisfied that the errors did not prejudice appellant.  See UCMJ art. 59(a).


Accordingly, the findings of guilty and the sentence are affirmed.


Judge CASIDA and Judge TRANT concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

(  The promulgating order is in error where it reflects findings of guilty of larceny in Specifications 1-6 of Charge I by exceptions and substitutions.  The promulgating order should reflect that the appellant was found guilty of the lesser-included offense of wrongful appropriation in Specifications 1-6 of Charge I.  This court will issue a court-martial order correction to rectify these errors in the promulgating order.
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