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MEMORANDUM OPINION

-----------------------------------------
NOVAK, Judge:


A military judge, sitting as a general court-martial, convicted the appellant, pursuant to his pleas, of making false official statements (two specifications), larceny, making and uttering checks without sufficient funds (two specifications), and conduct unbecoming an officer (two specifications), in violation of Articles 107, 121, 123a, and 133, Uniform Code of Military Justice, 10 U.S.C. §§ 907, 921, 923a, 933 [hereinafter UCMJ].  Pursuant to a pretrial agreement, the convening authority approved only so much of the sentence as provided for a dismissal, confinement for ten months, and forfeiture of all pay and allowances.  This case is before the court for mandatory review pursuant to Article 66, UCMJ.


The appellant asserts, inter alia, that his guilty plea to making a false official statement by requesting emergency leave on a Department of the Army (DA) Form 31, Request and Authority for Leave, was improvident because his commander had previously authorized the emergency leave.  We disagree.


During the providence inquiry, the military judge read to the appellant the elements of the offense of making a false official statement,
 including that the “document was totally false in that [the appellant was] not authorized emergency leave.”
  The appellant admitted during the providence inquiry that he falsely informed his commander that his parents had just perished in a car accident, and that his sister would arrange to send a message through the American Red Cross.  His commander then approved emergency leave, and directed the unit to prepare a leave form.  The appellant admitted that his signature requesting emergency leave on the form was false in that he “requested emergency leave when [he] did not require emergency leave.”

We agree with the parties’ interpretation at trial.  The commander’s oral approval of emergency leave based on false pretenses did not provide legal authority for the appellant to sign a leave form requesting emergency leave when he knew he was ineligible for such leave.
  Instead, we find the appellant’s plea to making a false official statement to be legally sufficient on the theory that when the appellant requested by his signature that emergency leave be formally authorized, that signature constituted his written assurance that he qualified for such leave.  His assurance was knowingly false because he was aware that no circumstance justified his request under the applicable regulation.
  Cf. United States v. Acosta, 19 U.S.C.M.A. 341, 41 C.M.R. 341 (1970) (an honest belief in the truth of a statement tends to negate the existence of the intent to deceive); United States v. Nelson, 52 M.J. 516, 526 (N.M.Ct.Crim.App. 1999), aff’d, 53 M.J. 319, recons. den., 53 M.J. 337 (2000).  Thus, we conclude that there is no “‘substantial basis’ in law and fact for questioning the [appellant’s guilty] plea,” United States v. Gibson, 43 M.J. 343, 346 (1995) (quoting United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991)).  Because the appellant did not, “after [his] plea of guilty set[] up matter inconsistent with [his] plea,” UCMJ art. 45(a), we find his plea to be provident.  


The remaining assertions of error, to include those raised personally by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), are without merit.


The findings of guilty and the sentence are affirmed.


Senior Judge MERCK and Judge CURRIE concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� 


  (1)  That  the  accused  signed  a  certain official document or made a certain official statement;


 


  (2)  That the document or statement was false in certain particulars;


 


  (3)  That the accused knew it to be false at the time of signing it or making it; and


 


  (4)  That the false document or statement was made with the intent to deceive. 





Manual for Courts-Martial, United States (1998 ed.), Part IV, para. 31b. 


 


� “‘The cornerstone of’ this ‘offense is . . . the falsity of the official statement.’”  United States v. Allen, 27 M.J. 234, 237 (C.M.A. 1988) (quoting United States v. Race, 632 F.2d 1114, 1119 (4th Cir. 1980)) (alterations omitted). 





“Falsely,” as used in an instruction stating that it is for the jury to determine whether defendant falsely represented certain facts, will be construed to mean something more than “mistakenly” or “untruly,” and cannot be construed otherwise than to mean something designedly untrue or deceitful, and as involving an intention to perpetrate some fraud. . . .  





United States v. Ariola, 2 U.S.C.M.A. 637, 10 C.M.R. 135, 138 (citing Fouts v. State, 149 N.E. 551, 554 (Ohio 1925)); see also United States v. Perry, 45 M.J. 339, 341 (1996).


� Similarly, the appellant’s acceptance of airline tickets for emergency travel, the basis of the larceny charge, was not somehow legally justified merely because the tickets were issued pursuant to a properly approved leave form.  





�   See Army Reg. 600-8-10, Personnel Absences, Leaves and Passes, para. 6.1e (1 July 1994).
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