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OLMSCHEID, Senior Judge:

The government’s timely appeal under Article 62, Uniform Code of Military Justice, 10 U.S.C. § 862 [hereinafter UCMJ], is granted.  The military judge’s decision to dismiss the charges and specifications with prejudice due to lack of a speedy trial under Article 10, UCMJ, is vacated.  For the reasons stated below we hold that appellee’s right to a speedy trial was not violated.  

FACTS
On 18 August 2006, appellee asserted her demand for speedy trial and filed a motion for dismissal of the charges in this case with prejudice.  At a 23 August 2006 arraignment, the military judge heard argument on the motion.  The defense conceded that there was no Rule for Courts-Martial [hereinafter R.C.M.] 707 violation,
 but argued that the government did not proceed with reasonable diligence as required by Article 10, UCMJ, and the Sixth Amendment to the United States Constitution.

The parties stipulated to a number of pertinent facts.  On 31 March 2006, the government placed appellee in pretrial confinement at the Bell County jail in Killeen, Texas for various alleged UCMJ offenses.  Charges for the alleged on-post offenses were preferred on 6 April 2006.
  However, charges for the alleged off-post offenses were not preferred at that time since they required coordination with state officials as to release of jurisdiction to the military.  The stipulation reflects that on 12 April 2006, jurisdiction was discussed by the “Government” and the “County,” but it does not provide any further detail as to who was involved in this discussion.  On 17 April 2006, the district attorney released jurisdiction to the military.  Additional charges for the off-post offenses were preferred on 22 June 2006.
 
On 23 June 2006, the special court-martial convening authority (SPCMCA) directed that a hearing be held pursuant to Article 32, UCMJ.  The hearing was scheduled for 30 June 2006.  On 29 June 2006, the investigating officer granted civilian defense counsel’s request for a hearing delay from 30 June 2006 until 20 July 2006.  On 14 July 2006, the defense was granted a further delay until 7 August 2006.  The hearing was conducted on 7 August 2006, and the investigative report was completed on 9 August 2006.  The SPCMCA forwarded the charges to the general court-martial convening authority (GCMCA) on 10 August 2006.  On 17 August 2006, the GCMCA referred the charges to a general court-martial.    
On 23 August 2006, in response to the defense’s speedy trial motion, the government produced a number of witnesses to explain what actions the government had taken to move this case to trial with reasonable diligence.  Much of the testimony centered on the transfer of the case between military investigating officers and trial counsel
 and the coordinating efforts made between military and civilian officials.  Army Criminal Investigators Lomas and Carlson were responsible for dividing the investigation of the military and on-post misconduct.  They had been told that the Killeen Police Department would be responsible for investigating the off-post offenses.  Investigator Lomas explained that he had great difficulty coordinating the transfer of the evidence of the off-post offenses to the police department.  His case notes reveal that he was notified of the police department’s involvement on 6 April 2006, and that he tried to contact Detective St. John from the police department on 18 April 2006, but was told that the detective would be out of the office for one or two weeks.  On 11 May 2006, Detective St. John contacted Investigator Lomas and told Investigator Lomas that he would not be able to pick up the evidence until 17 May 2006, due to his caseload.  This meeting, however, never occurred because on 17 May 2006, the trial counsel (CPT Myers) told Investigator Lomas that the transfer of the evidence was not necessary because the military would be responsible for prosecuting all of the alleged misconduct.  Investigator Lomas completed his investigative report on 29 May 2006.   
Army Criminal Investigator Calabris testified that on 9 May 2006, he took over Investigator Carlson’s investigative responsibilities because of Investigator Carlson’s deployment to Iraq.  According to the case file, Investigator Carlson’s last investigative activity had been on 7 April 2006.  The only further investigation Investigator Calabris deemed necessary was appellee’s re-interview.  On 10 May 2006, however, upon learning that appellee had already obtained legal counsel, Investigator Calabris determined that further interview would not be feasible.  He thus closed out his portion of the investigation on 22 May 2006.
Captain Myers testified that he learned of the misconduct alleged in the additional charges on 6 April 2006.  He told the Army investigators that they needed to move the investigation “along quickly” because appellee was in pretrial confinement.  Although he requested excusal, CPT Myers was ordered to attend a sexual assault course from 24 to 28 April 2006, in Colorado Springs, Colorado.  He took four days of leave in conjunction with this temporary duty, which was extended by one day due to a snow storm.  Captain Myers did not return to Fort Hood until 4 May 2006.  
Upon his return to Fort Hood, CPT Myers helped facilitate resolution of a pay inquiry, which appellee had brought to her chain of command’s attention while CPT Myers was on leave. He also addressed four complex motions in another case that had a suspense of 10 May 2006.  Throughout this period, CPT Myers was working over seventy to eighty hours per week.  He had a contested court-martial on 10 and 11 April 2006, courts-martial docketed on 21 April 2006 and 6 June 2006, and a motions hearing for the 6 June 2006 case on 15 May 2006.  Additionally, his unit was gearing up for deployment, which necessitated preparing the proper paperwork to establish rear and/or provisional units.  Since he was also slated for deployment, Captain Myers transferred appellee’s case to his replacement, CPT Dalrymple, who was transitioning from the legal assistance office.  It was CPT Myers’ understanding that the district attorney decided to release jurisdiction to the military on 17 April 2006.  Captain Myers did not ask any of the other trial counsel in the III Corps criminal law office or his supervisor for help in managing his caseload.  The defense did not communicate any speedy trial concerns to him.  
Captain Dalrymple testified that he officially transferred to the criminal law office on 15 May 2006.  Upon assuming responsibility for prosecuting appellee’s case, CPT Dalrymple made sure that he returned to the case file every day or two to “push things forward.”  He looked at all of the potential additional charges that could be alleged in light of the investigation, interviewed alleged victims and witnesses, and visited the crime scenes.  Captain Dalrymple testified that he spent a significant amount of time deciding which offenses to charge and how to draft the specifications, and specifically decided not to charge some of the possible misconduct due to evidentiary problems.   
Captain Dalrymple also testified that he spent time clarifying whether military or civilian authorities would prosecute appellee’s alleged off-post misconduct.  He found a letter in the file (Appellate Exhibit V), dated 17 April 2006, from the Bell County District Attorney’s Office to the Office of the III Corps and Fort Hood Staff Judge Advocate.  The Bell County District Attorney requested confirmation that the military authorities would assume responsibility for prosecuting appellee for her alleged off-post crimes and noted, “If military authorities proceed with this case, we intend to defer further action in state district court.”  Because the III Corps chief of military justice to whom the letter was addressed, Lieutenant Colonel (LTC) Brodsky, had changed duty stations and CPT Dalrymple was unaware if anyone had responded to the district attorney, he contacted both the district attorney and Detective St. John in late May 2006 to clarify that the military would prosecute all of appellee’s misconduct.  According to the stipulation of fact, this occurred on 30 and 31 May 2006. 
Lieutenant Colonel Brodsky testified that, at the time charges were pending against appellee, Fort Hood had four trial counsel assigned to III Corps and two trial counsel assigned to the 4th Infantry Division, all of whom were extremely busy.  The III Corps criminal law office was understaffed and none of the other counsel could have absorbed this case from CPT Myers without causing delays in other cases.  Lieutenant Colonel Brodsky recalled some email correspondence with the District Attorney’s Office concerning jurisdiction of this case, but could not recall any of the details.

Appellee testified as to her conditions of confinement at the Bell County jail.  To separate her from post-trial inmates, Bell County jail placed appellee in a small isolation cell without windows and with only a food chute to access the outside world.  Recreation was limited to once a week and appellee did not have access to television or telephones.  Appellee was allowed to attend her father’s funeral, but remained shackled and under escort.  Appellee’s seven-month-old daughter had to be sent to live with appellee’s mother in Louisiana.  No one from the command visited appellee during her confinement at Bell County jail.
On 31 August 2006, the military judge ruled that the government had violated appellee’s Article 10, UCMJ, right to a speedy trial and dismissed all charges, with prejudice.  The military judge subsequently issued Essential Findings of Fact and Conclusions of Law (Government Appellate Exhibit 3), wherein he determined that the government failed to act with reasonable diligence from 8 April 2006 until 14 May 2006 (thirty-seven days).  During that period, the military judge found that there was no meaningful investigation into the alleged offenses.  Under the totality of the circumstances, he concluded, “the Government delay in processing the case from 6 April 2006 until 15 May 2006 resulted from a conscious decision to prioritize other cases ahead of this case or a failure to properly prioritize this particular case while waiting for new counsel (CPT Dalrymple) to assume his duties.”  The military judge found that once CPT Dalrymple assumed responsibility for the case, “[a]ny minor periods of inactivity . . . [were] excusable and the Government moved with reasonable diligence following [15 May 2006].”

On 1 September 2006, the government notified the military judge of its intention to appeal his ruling dismissing all charges and specifications with prejudice for violation of Article 10, UCMJ.
LAW
A.  Standard of Review

Under Article 62(b), UCMJ, we are limited to review of “matters of law, notwithstanding [Article 66(c), UCMJ].”  See also United States v. Rittenhouse, 62 M.J. 509, 511 (Army Ct. Crim. App. 2005).  “We review the decision of whether an accused has received a speedy trial de novo as a legal question, giving substantial deference to a military judge’s findings of fact that will be reversed only if they are clearly erroneous.”  United States v. Mizgala, 61 M.J. 122, 127 (C.A.A.F. 2005) (citations omitted). 
B.  Speedy Trial 
The Sixth Amendment to the United States Constitution contains the constitutional guarantee to a speedy trial.  For military members, Article 10, UCMJ, provides in pertinent part:  “When any person subject to this chapter is placed in arrest or confinement prior to trial, immediate steps shall be taken to inform him of the specific wrong of which he is accused and to try him or to dismiss the charges and release him.”  See also United States v. McCullough, 60 M.J. 580, 584 (Army Ct. Crim. App. 2004).  Our superior court has “consistently noted that Article 10 creates a more exacting speedy trial demand than does the Sixth Amendment.”  Mizgala, 61 M.J. at 124 (citing United States v. Cooper, 58 M.J. 54, 60 (C.A.A.F. 2003); United States v. King, 30 M.J. 59, 62 (C.M.A. 1990); United States v. Powell, 2 M.J. 6 (C.M.A. 1976); United States v. Marshall, 22 U.S.C.M.A. 431, 47 C.M.R. 409 (1973)).  Article 10 does not, however, require “constant motion, but reasonable diligence in bringing the charges to trial.”  Mizgala, 61 M.J. at 127 (citing United States v. Tibbs, 15 U.S.C.M.A. 350, 353, 35 C.M.R. at 325 (1965); Kossman, 38 M.J. at 262; United States v. Johnson, 1 M.J. 101 (C.M.A. 1975)).  “Short periods of inactivity are[, therefore,] not fatal to an otherwise active prosecution.”  Mizgala, 61 M.J. at 127 (citations omitted).
The determination as to “whether the Government proceeded with reasonable diligence includes [but is not limited to] balancing the following four factors: (1) the length of the delay; (2) the reasons for the delay; (3) whether the appellant made a demand for a speedy trial; and (4) prejudice to the appellant.”  Id. at 129 (citing Barker v. Wingo, 407 U.S. 514, 530 (1972); United States v. Birge, 52 M.J. 209, 212 (C.A.A.F. 1999)).  As the Barker Court noted:

We regard none of the four factors identified above as either a necessary or sufficient condition to the finding of a deprivation of the right of speedy trial.  Rather, they are related factors and must be considered together with such other circumstances as may be relevant.  In sum, these factors have no talismanic qualities; courts must still engage in a difficult and sensitive balancing process.
Barker, 407 U.S. at 533.  Finally, in analyzing these factors, we follow our superior court’s admonition and “remain mindful that we are looking at the proceeding as a whole and not mere speed:  ‘[T]he essential ingredient is orderly expedition and not mere speed.’”  Mizgala, 61 M.J. at 129 (quoting United States v. Mason, 21 U.S.C.M.A. 389, 393, 45 C.M.R. 163, 167 (1972)).
DISCUSSION

At the outset, we do not find, nor has anyone alleged, bad faith or malice in the prosecution of this case.  Furthermore, we agree with the military judge’s conclusion that any minor periods of inactivity after 15 May 2006 are excusable.  Analyzing the facts of this case under the above principles, we disagree, however, with the military judge’s conclusion that under the totality of the circumstances the government did not proceed with reasonable diligence in bringing appellee’s case to trial.  See Mizgala, 61 M.J. at 129; Birge, 52 M.J. at 212; McCullough, 38 M.J. at 590.      
A.  Length of Delay
Of the 145 days of pretrial confinement, the military judge determined that the government did not proceed with reasonable diligence for the thirty-seven day period between 8 April 2006 and 14 May 2006.  We agree with the trial judge that once CPT Dalrymple officially took charge of the prosecution of the case, on 15 May 2006, he moved with reasonable diligence in analyzing the evidence, investigating possible misconduct, drafting charges, and ultimately bringing the case to referral.   

B.  Reasons for Delay
We find that much of the thirty-seven day period in question was caused by the lack of clarity in whether civilian or military personnel would prosecute appellee’s off-post offenses.  Common sense and the prudent exercise of judicial economy dictate that “[o]rdinarily all known charges should be referred to a single court-martial.”  R.C.M. 602 discussion.  Although the original charges in this case were preferred on 6 April 2006, the prosecution was aware of and seeking jurisdiction of the off-post offenses that were committed in the same time frame as the offenses originally charged.  It was, therefore, only reasonable that the trial counsel would resolve the jurisdictional issues before proceeding; it could have been deemed irresponsible to leave such issues unresolved.  Jurisdictional ambiguity could have forced appellee to defend herself at two courts-martial instead of one and the government to needlessly expend additional resources.  The district attorney did not officially release jurisdiction until 17 April 2006, during a time where the strains of an understaffed criminal law office were exacerbated by military deployment exigencies.  Military investigators and trial counsel detailed to this case were in various stages of deployment.  Likewise, as CPT Myers’ unit was gearing up for departure, it was reasonable for him to spend time preparing the proper paperwork to establish rear and/or provisional units to ensure proper command and control.  
Moreover, in evaluating speedy trial claims, “ordinary jurisdictional impediments, such as crowded dockets, unavailability of judges, and attorney caseloads, must be realistically balanced.”  Kossman, 38 M.J. at 261-62.  For most of the period at issue here, CPT Myers was working seventy to eighty hours per week and had to properly prepare for a contested court-martial on 10 and 11 April 2006, and a court-martial on 21 April 2006.  It was reasonable for counsel to attend mandatory job-related training and take a short four-day leave in conjunction with that duty from 24 April 2006 until 4 May 2006.  It was also reasonable, upon his return to Fort Hood, for CPT Myers to facilitate resolution of appellee’s pay inquiry, properly prepare for a court-martial scheduled for 6 June 2006, respond to defense motions, and prepare for a hearing on those motions scheduled for 15 May 2006.  Finally, given the heavy caseload of the other trial counsel on Fort Hood, it is understandable that this case was not transferred to another counsel until 15 May 2006.  
C.  Demand for Speedy Trial
Despite the defense’s later protestations of harm and harsh conditions suffered by appellee, the civilian defense counsel in this case did not request a speedy trial until 18 August 2003.  As our superior court has recognized, “[s]tratagems such as demanding speedy trial now, when the defense knows the Government cannot possibly succeed, only to seek a continuance later, when the Government is ready, may belie the genuineness of the initial request.”  Kossman, 38 M.J. at 262.  Here, the defense did not make a demand for speedy trial until appellee had been in confinement for over 140 days and never raised any concern over speedy trial during the thirty-seven day period in question.   
D.  Prejudice

Finally, we do not find that appellant was prejudiced by the delay in this case.  Significantly, after the thirty-seven days that the military judge determined that the government had not proceeded with reasonable diligence, the civilian defense counsel requested, and was granted, thirty-nine days of additional delay to prepare for the Article 32, UCMJ, hearing in this case.  It appears, therefore, that appellee would not have been ready to proceed to trial had charges been referred earlier.  Moreover, appellee does not allege, nor do we find, that she suffered any hindrance to the preparation of her case because of any delay.         

CONCLUSION
Upon review of all of the circumstances in this case, we find that the government proceeded with reasonable diligence.  Any periods of inactivity between 8 April 2006 and 14 May 2006 did not violate appellee’s right to a speedy trial.  Accordingly, the military judge’s ruling dismissing the Charges and Specifications with prejudice, for violation of Article 10, UCMJ, is vacated.  The record of trial will be returned to the military judge for action not inconsistent with this opinion.  
Judge GALLUP and Judge KIRBY concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� See R.C.M. 707(a) (a soldier must be brought to trial within 120 days after the imposition of pretrial restraint).  





� The Sixth Amendment provides in pertinent part, “In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial . . . .”





� Appellee was charged with absence without leave (two specifications) and larceny (two specifications), in violation on Articles 86 and 121, UCMJ.





� Appellee was charged with attempted larceny, larceny (three specifications), and fraud (four specifications), in violation on Articles 80, 121 and 123, UCMJ.


� Ultimately three trial counsel were responsible for prosecuting this case.  By the time of arraignment Captain (CPT) Myers, the original trial counsel, and the second trial counsel, CPT Dalrymple, were both deployed.  The third trial counsel, CPT Goscha, represented the government at the 23 August 2006 hearing.  
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