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MEMORANDUM OPINION
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KAPLAN, Judge:


The appellant was convicted, contrary to his pleas, by a general court-martial panel composed of officer and enlisted members, of stealing military property (twelve specifications) and filing false claims against the United States (ten specifications), in violation of Articles 121 and 132, Uniform Code of Military Justice, 10 U.S.C. §§ 921 and 932 [hereinafter UCMJ].
  The adjudged and approved sentence included a dishonorable discharge, confinement for ten years, forfeiture of all pay and allowances, and reduction to Private E1.


This case is before the court for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, the appellant’s numerous assignments of error, the government’s reply thereto, and the oral arguments of counsel.  We have devoted a great amount of time and effort to our appellate review of this case because, on initial examination, several of appellant’s assignments of error appeared, on their face, to have some merit.  However, after exhaustive review of this record of trial, and consideration of all issues, we find no error materially prejudicial to the appellant’s substantial rights.  Article 59(a), UCMJ.  

A soldier is constitutionally “entitled to a fair trial, not ‘an error-free, perfect trial.’”  United States v. Owens, 21 M.J. 117, 126 (C.M.A. 1985)(quoting United States v. Hastings, 461 U.S. 499, 508, 103 S.Ct. 1974, 1980, 76 L.Ed. 2d 96 (1983)).  In this case, the appellant received the fair trial to which he was entitled; if there were any errors, they were harmless.   Certain of the evidentiary rulings made by the military judge during the course of the trial, and certain actions of the trial counsel, however, merit brief discussion.

FACTS


The competent evidence of record establishes beyond a reasonable doubt that the appellant, in his capacity as the Noncommissioned Officer-in-Charge of the 3rd Armored Cavalry Regiment Comptroller’s Office, participated with numerous other soldiers (ten to twelve) in a fraudulent temporary duty (TDY) travel scheme.  Appellant, or one of his subordinates in the Comptroller’s Office, would authorize the issuance of travel orders for bogus TDY trips.  Using these facially valid orders, various soldiers involved in the criminal scheme would obtain, in most instances, advance payments of travel pay, would perform no TDY travel, and would then submit fake lodging receipts and false claim forms to fraudulently establish their entitlement to compensation for travel expenses.  Over the course of two to three years, appellant and his accomplices/co-conspirators defrauded the United States of more than $128,000.  Documentary evidence
 established that appellant, personally, received in excess of $17,000 in fraudulent TDY payments.  The scheme ultimately fell apart when one of the soldiers involved confessed and implicated the others.

EVIDENTIARY RULINGS


The appellant submitted a motion in limine at the beginning of his trial seeking to exclude evidence that he: (1) had engaged in a conspiracy
 with Staff Sergeant (SSG) Joncoaltz, SSG Benzien, and Captain Demary to commit TDY fraud; (2) had assisted Private (PVT) Bradley in “beefing up” TDY settlement documentation; and (3) twice, along with SSG Benzien, had threatened to kill SSG Joncoaltz if Joncoaltz ever revealed the existence of the TDY fraud conspiracy to anyone.  Appellant argued that this evidence was impermissible evidence of bad character, constituted uncharged misconduct, was irrelevant, and was, therefore, inadmissible under Military Rules of Evidence 403 and 404(b) [hereinafter Mil. R. Evid.].  He has renewed these arguments in various appellate assignments of error.  

After hearing the testimony of SSG Joncoaltz and PVT Bradley at an Article 39(a), UCMJ, session, with the panel members absent, the military judge denied the defense’s motion in limine.  The military judge found that the proffered testimony was admissible under Mil. R. Evid. 404(b) for a proper purpose, i.e., to show knowledge, plan, intent, and opportunity.  In addition, after applying the balancing test of Mil. R. Evid. 403, the military judge found that the probative value of the proffered testimony was not substantially outweighed by the danger of unfair prejudice.  After the challenged testimony was presented to the panel members, the military judge gave proper instructions explaining the limited purpose for which the testimony could be considered.  Huddleston v. United States, 485 U.S. 681, 691-2 (1988); United States v. Robles-Ramos, 47 M.J. 213, 245 (1994); United States v. Reynolds, 29 M.J. 105, 109 (C.M.A. 1993).  He repeated these limiting instructions prior to the members closing to deliberate on findings.  Defense counsel expressed no objection to the judge’s limiting instructions.  

A proper review of the military judge’s evidentiary ruling requires that we test for abuse of discretion.  United States v. Acton, 38 M.J. 330, 332-33 (C.M.A. 1993) (citing United States v. Spata, 34 M.J. 284, 286 (C.M.A. 1992)).  Before we could find an abuse of discretion, we would have to be convinced that the military judge’s decision admitting this evidence was arbitrary, clearly unreasonable, or clearly erroneous.  United States v. Travers, 25 M.J. 61, 62 (C.M.A. 1987).  We are firmly convinced that the military judge’s ruling herein was the antithesis of an abuse of discretion.  He knew the law, applied it correctly, and properly instructed the members on the limited purpose for which the testimony could be considered.
  Thus, we reject appellant’s various assignments of error challenging the admissibility of this evidence.

ACTIONS OF THE TRIAL COUNSEL


In other assignments of error, appellant has called into question various actions of the trial counsel in this case.  He has suggested that the trial counsel misrepresented to the court the fact that the bank records admitted into evidence against the appellant were obtained by means of subpoena, rather than by a search warrant.  In fact, some of the bank records, those covering the appellant’s checking account for the period 26 November 1993 through 30 July 1994, were originally obtained by means of a search warrant properly issued by a United States Magistrate Judge.  Subsequently, the trial counsel issued a subpoena under the authority of Article 46, UCMJ, and Rule for Courts-Martial 703(e)(2), for the appellant’s bank checking and savings account records for the period 1 November 1992 through 30 June 1994.  Thus, when the trial counsel responded to an inquiry from the court, that the bank records were obtained by subpoena, his representation was, technically, accurate.  Without augmenting the record by obtaining additional evidence as to the trial counsel’s intent in making this representation, we are left to speculate as to whether the trial counsel’s response demonstrated a lack of candor or merely constituted his agreement with a statement of fact made by the defense counsel.
  Regardless of the trial counsel’s intent, the appellant has not shown that he has been in any way prejudiced.  Whether the bank records were obtained by search warrant or subpoena, they were clearly admissible.  See 12 U.S.C. §§ 3402, 3406, and 3407.  Thus, any error in this instance was harmless beyond any doubt.  


Next, appellant asserts that it was improper for the trial counsel to preemptively elicit during the direct examination of SSG Joncoaltz that Joncoaltz had already been convicted of similar offenses, had been sentenced to twelve years’ confinement and that, pursuant to a pretrial agreement, his sentence to confinement had been reduced to ten years.  We agree that the timing of the presentation of this evidence was problematic.  It is clear, however, that the defense theory was to portray Joncoaltz as a liar who had framed the appellant in retaliation for the appellant’s taking adverse personnel actions against Joncoaltz, and also to dilute his own culpability.  The cross-examination of Joncoaltz was vigorous and designed to completely impeach his credibility.  The defense counsel seized upon the evidence of Joncoaltz’s conviction and sentence and used it as the foundation for an argument that Joncoaltz’s motivation to lie under oath was to obtain a further reduction in his sentence to confinement.  Because there was no defense objection to the admission of this type of evidence when elicited, and because the defense even adopted it and expanded upon it, we can find no prejudicial error.  See United States v. Baez, 703 F.2d 453, 455 (10th Cir. 1983); United States v. Schnitzer, 44 M.J. 380, 384 (1996).


Third, the appellant has raised as error the fact that the trial counsel presented improper closing argument.  Specifically, in referring to the forensic evidence presented in the case, the trial counsel stated, “All those four checks that went down to the lab [for analysis of handwritten signatures], four for four, 100 percent, all [the signatures were] his [the appellant’s].  If we had sent the other ten down, it would have been the same thing.”  The defense interposed no objection to this statement of supposition at the time it was made.  Thus, any error was waived.  United States v. Toro, 34 M.J. 506, 518 (A.F.C.M.R. 1991).  We question, however, whether this assertion constituted any error at all.  Counsel are permitted to argue fair inferences that may be drawn from the evidence of record.  United States v. White, 36 M.J. 306, 308 (C.M.A. 1993).  Moreover, at the conclusion of closing arguments, the military judge reminded the panel members that arguments of counsel were not evidence.  In the context of this case, we find no error prejudicial to the substantial rights of the appellant.


Lastly, the appellant has claimed as error the fact that the trial counsel elicited hearsay evidence from a testifying Criminal Investigation Command agent on the issue of the fraudulent nature of appellant’s TDY trips.  The short reply to this assignment of error is that, “Hearsay is inadmissible but may be considered by the court if admitted without objection, unless there is plain error.”  United States v. Toro, 37 M.J. 313, 316 (C.M.A. 1993).  There was no objection, and we find no plain error.  Clearly, the defense strategy in this case was not to assert that the appellant actually performed the TDY trips in question.  In fact, the appellant testified under oath that he had not actually taken the questioned trips, save one.  Rather, the defense theory was that Joncoaltz had forged the appellant’s signatures on various travel documents, laundered the proceeds of the fraudulent claims through the appellant’s bank accounts, and endeavored to frame the appellant.  Thus, the hearsay testimony of the agent was entirely consistent with the defense theory.  This explains the lack of objection and undermines entirely any argument that the admission of this hearsay evidence affected a substantial right of the appellant to a fair trial.

DECISION


Accordingly, the findings of guilty and the sentence are affirmed.


Senior Judge CAIRNS and Judge SQUIRES concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� The panel returned findings of guilty by exceptions and substitutions as to one of the larceny specifications and three of the false claim specifications.





� Appellant’s signature was verified by expert witness testimony as appearing in the endorsement area on the backs of four TDY settlement checks made payable to him.  In addition, appellant’s fingerprint was found on one of the same checks.  Bank records also revealed that large, unexplained, amounts of money had been deposited into and withdrawn from appellant’s checking and savings accounts.





� The defense argued that because the appellant had not been charged with conspiracy, in violation of Article 81, UCMJ, the prosecution was precluded from presenting evidence of the existence of such a criminal consortium.  The trial counsel correctly responded that, even in the absence of a formal conspiracy charge, evidence of such an illegal agreement was relevant to prove vicarious liability of the appellant under either the law of principals or the rule of co-conspirators.  See Article 77, UCMJ, and Dept. of Army Pam. 27-9, Legal Services, Military Judges’ Benchbook, para. 7-1 at p. 802 (30 Sep 96).





� If anything, the military judge’s limiting instructions were overly protective, to the appellant’s benefit, because most of the challenged evidence involving “other crimes, wrongs, or acts” was admissible to prove the vicarious liability of the appellant under either the law of principals or co-conspiracy. 





� The defense counsel had asserted as a factual basis for his motion to exclude the bank records, that they had been obtained by subpoena, rather than a search warrant, and that, notwithstanding this fact, Fourth Amendment constitutional privacy rights were implicated.  But see United States v. Miller, 425 U.S. 435 (1976).
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