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MEMORANDUM OPINION

-----------------------------------------

Per Curiam:


A military judge, sitting as a special court-martial, convicted appellant, pursuant to his pleas, of absence without leave for a period of twenty-six days, larceny of nonmilitary property of a value of more than $100.00, and forgery, in violation of Articles 86, 121, and 123, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 921, and 923 [hereinafter UCMJ].  In accordance with a pretrial agreement, the convening authority approved only so much of the adjudged sentence as provided for a bad-conduct discharge, confinement for eighty-five days, forfeiture of $500.00 pay per month for four months, and reduction to Private E1.  This case is before the court for automatic review pursuant to Article 66, UCMJ.


Appellant asserts that the evidence is legally and factually insufficient to support the court’s finding of guilty to larceny of nonmilitary funds of a value of more than $100.00 [the Specification of Charge I] where none of the individual larcenies aggregated in the specification were greater than $100.00.*  Appellant cites United States v. Mincey, 42 M.J. 376 (1995), and United States v. Poole, 24 M.J. 539 (A.C.M.R. 1987), aff’d, 26 M.J. 272 (C.M.A. 1988), as authority for his position.  The government agrees with appellant’s request that this court only approve a finding that appellant stole nonmilitary property of a value less than $100.00, because the “greater than $100.00” amount could only be reached by improperly aggregating the individual checks, a practice that both appellant and the government submit is in violation of Mincey and Poole.

We disagree.  See UCMJ art. 45(a); UCMJ art. 59(a); Rule for Courts-Martial 905(b)(2) [hereinafter R.C.M.]; R.C.M. 905(e); R.C.M. 906(b)(4)-(6); R.C.M. 910(c)(4); and R.C.M. 910(j).  Appellant was not prejudiced by the specification as charged, nor by the findings and sentence.  Because appellant was tried by a special court-martial, the maximum sentence imposable for larceny of nonmilitary property of a value of less than $100.00 or more than $100.00 was the same:  a bad-conduct discharge, confinement not to exceed six months, forfeiture of two-thirds pay per month for as many as six months, and reduction to Private E1.  UCMJ art. 19; R.C.M. 201(f)(2)(B)(i); cf. Manual for Courts-Martial, United States (1998 ed.), Part IV, paras. 46e(1)(b) and (d) [hereinafter MCM, 1998].  Appellant’s guilty plea waived the factual question of whether multiple checks written to the same victim over a one month period constitutes “substantially the same time and place” for the purposes of aggregation.  MCM, 1998, Part IV, para. 46c(1)(h)(ii); see generally United States v. Hall, 6 U.S.C.M.A. 562, 564-65, 20 C.M.R. 278, 280-81 (1955).  Nevertheless, we find that the larceny specification could have been written more plainly to reflect that the larceny charge was an aggregate charge rather than a larceny of a single item of nonmilitary property of a value greater than $100.00.  To remove any confusion, we will clarify the underlying facts of the offenses in our decretal paragraph.

The court affirms only so much of the finding of guilty of the Specification of Charge I as finds that appellant did, at Fort Riley, Kansas, on five occasions, between on or about 11 November 1998 and 29 November 1998, wrongfully steal funds in the amounts of $54.05, $81.80, $73.44, $80.26, and $78.06, for a total amount of $367.61, the property of PV2 AS.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), and the entire record, the sentence is affirmed.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

* The specification of Charge I alleged that “between on or about 1 November 1998 and 1 December 1998, [appellant did] wrongfully steal funds, of a value of more than $100.00, the property of PV2 [(Private E2) AS].”
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