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MEMORANDUM OPINION
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HARVEY, Judge:

Pursuant to his pleas, appellant was convicted at a general court-martial of absence without leave terminated by apprehension, in violation of Article 86, Uniform Code of Military Justice, 10 U.S.C. § 886 [hereinafter UCMJ].  Contrary to his pleas, a panel composed of officer and enlisted members convicted appellant of attempted indecent liberties with a child, desertion terminated by apprehension, failure to obey a lawful order, indecent acts with a child, and disorderly conduct, in violation of Articles 80, 85, 92, and 134, UCMJ.  The convening authority approved the adjudged sentence to a dishonorable discharge and confinement for twelve years.  The convening authority also approved 175 days of confinement credit for pretrial confinement served.  This case is before the court for mandatory review under Article 66, UCMJ.

Appellant contends, pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982),
 that the court members’ finding of guilty of attempted indecent liberties with a child cannot be affirmed because the military judge failed to instruct the court members as to the elements of this offense prior to the announcement of findings.  The government disagrees asserting waiver.  We agree with appellant’s assertion.

Appellant was charged with taking indecent liberties with his step-daughter, S, by videotaping her while she was naked, in violation of Article 134, UCMJ.  Prior to the panel’s deliberations on findings, the military judge properly instructed the members concerning making findings by exceptions and substitutions
 and the elements of indecent liberties with a child; however, he did not advise them of the elements of attempted indecent liberties with a child.  There was no request by the government or defense for an instruction pertaining to attempted indecent liberties with a child.  The findings worksheet indicated that the court members found appellant guilty of Specification 3 of Charge I by excepting the word “videotaping” and substituting the words, “attempting to videotape,” in violation of Article 134, UCMJ.  After reviewing the findings worksheet, the military judge announced that the findings were in proper form and instructed the president of the court to announce the findings of the court.  The president of the court announced that appellant was guilty in accordance with the findings worksheet.  The court was then recessed overnight.  The next morning, the military judge set aside the court’s findings as to Specification 3 of Charge I and entered in lieu thereof a finding of Not Guilty to Specification 3 of Charge I, but Guilty of attempted indecent liberties with a child, in violation of Article 80, UCMJ.  The military judge then told the members of his modification to their findings and advised the members of the elements of attempted indecent liberties with a child, in violation of Article 80, UCMJ.

If court members use exceptions and substitutions to find an appellant guilty of a lesser-included offense, without having previously received instructions regarding the elements of the lesser-included offense, their finding of guilty as to the lesser-included offense is illegal.  United States v. Ricketts, 1 M.J. 78, 82 (C.M.A. 1975) (citing United States v. Morgan, 8 U.S.C.M.A. 659, 25 C.M.R. 163 (1958); United States v. Burden, 2 U.S.C.M.A. 547, 10 C.M.R. 45 (1953)); see also United States v. Gallo, 53 M.J. 556, 566 (A.F. Ct. Crim. App. 2000) (“[A]n appellate court may not approve a lesser[-]included offense which was not instructed on or considered . . . .”), aff’d, 55 M.J. 418 (2001).

The military judge advised the members that Specification 3 of Charge I was multiplicious for sentencing with Specification 4 of Charge I, which alleges that appellant was “disorderly by placing a video camera in the bathroom to videotape his step-daughter, [S], naked.”  Thus, appellant was not prejudiced as to the sentence adjudged by the finding of guilty of Specification 3 of Charge I.  We have reviewed the other issues raised by appellant pursuant to Grostefon, and find them to be without merit.

The finding of guilty of Specification 3 of Charge I is set aside and Specification 3 of Charge I is dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), we affirm the sentence.

Senior Judge CANNER and Judge CARTER concur.







FOR THE COURT:







MARY B. DENNIS







Deputy Clerk of Court

� On 11 January 2001, we granted appellant’s request to waive appointed military appellate representation, without prejudice to his right to personally submit matters for this court’s consideration under Grostefon.  Appellant submitted numerous Grostefon issues for our consideration without the benefit of representation.





� See Dep’t of Army Pam. 27-9, Legal Services:  Military Judges’ Benchbook, para. 7-15 (1 April 2001).
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