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MEMORANDUM OPINION
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STOCKEL, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to her pleas, of stealing mail matter, in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].   The military judge sentenced appellant to a bad-conduct discharge, confinement for sixty days, and reduction to Private E1.  The convening authority approved the adjudged sentence and deferred the automatic forfeitures from the date the sentence was adjudged until action.

In this Article 66, UCMJ, appeal, appellant asserts that she was denied effective assistance of counsel when her trial defense counsel failed to determine whether the convening authority received, considered, or acted upon a post-trial request for waiver of forfeitures.  Because the government concedes that the request for waiver was never considered by the convening authority, we need not decide whether trial defense counsel was ineffective in his post-trial representation.  We conclude that there was a reasonable likelihood that the convening authority, if presented with the waiver request, would have granted appellant’s request for waiver of forfeitures.  Thus, we will provide relief in our decretal paragraph.

BACKGROUND


On 22 September 2000, appellant, a battalion mail clerk, was convicted of stealing an express mail letter addressed to a basic trainee, stationed at Fort Jackson, South Carolina.  Appellant cashed four traveler’s checks, each in the sum of $25.00, which were contained in the letter.  During the sentencing phase of the court-martial, appellant, a single mother, informed the military judge in an unsworn statement of her financial responsibilities regarding her fourteen-month-old son.  The military judge recommended “to the convening authority that he defer[] and waive[] any automatic forfeitures in this case.”  


On 26 September 2000, the trial defense counsel submitted a request for deferral of forfeitures to the convening authority, who approved the request on 29 September 2000.  The staff judge advocate’s post-trial recommendation (SJAR) to the convening authority, dated 19 October 2000, included the military judge’s recommendation.
  On 27 October 2000, the trial defense counsel submitted appellant’s petition for clemency pursuant to R.C.M. 1105 and 1106, which also included the military judge’s recommendation.  The trial defense counsel further noted that the convening authority deferred forfeitures on 29 September 2000.  

Although the convening authority took action on appellant’s case on 3 November 2000, a request for waiver was not submitted to him for his consideration.  On 10 November 2000, appellant left the confinement facility in a voluntary excess leave status.  Appellant acknowledged that she was not entitled to pay or allowances while in a voluntary excess leave status.

In support of her allegation of ineffective assistance of counsel, appellant submitted an affidavit
 to this court.  In her affidavit, appellant averred that her trial defense counsel stated that he would submit a request to defer and to waive the automatic forfeitures; that trial defense counsel only submitted a request to defer the forfeitures; and that her son received no financial support after 3 November 2000.  The trial defense counsel also submitted an affidavit,
 in which he attested that he submitted a request for waiver of the automatic forfeitures on 5 October 2000.  

On 9 January 2003, this court returned the record of trial to The Judge Advocate General for such action as is required to conduct a limited hearing pursuant to United States v. Dubay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967).  On 14 February 2003, the government filed a Motion to Withdraw DuBay Hearing Order.  In its motion, the government conceded that appellant’s request to waive forfeitures was never considered by the convening authority before he took action.  On 21 February 2003, appellant filed a Response to Government Motion to Withdraw DuBay Hearing Order.  Accordingly, this court vacated our 9 January 2003 order, and the record was returned for further review. 

DISCUSSION

When, as here, appellant submits an affidavit averring that her trial defense counsel stated that he would submit a request to waive the automatic forfeitures, we must determine whether the claim of ineffectiveness of counsel can be resolved without recourse to a post-trial evidentiary hearing.  Since appellant’s affidavit is not rebutted, this court may decide the legal issue based on the uncontroverted fact—the convening authority did not consider appellant’s request for a waiver of forfeitures.  See United States v. Ginn, 47 M.J. 236, 248 (1997) (third Ginn principle).

Under Article 58b, UCMJ, if an accused has dependents, a convening authority “may waive any or all of the [automatic] forfeitures of pay and allowances . . . for a period not to exceed six months,” and such money “shall be paid . . . to the dependents of the accused.”  See also R.C.M. 1101(d)(1).  Applying the principles of United States v. Wheelus, 49 M.J. 283, 289 (1998), appellant has made “some colorable showing of possible prejudice.”  Based upon appellant’s financial responsibilities to her son, the military judge recommended both deferral and waiver of forfeitures.  The convening authority approved appellant’s request to defer forfeitures.  See R.C.M. 1101(c)(2).  Accordingly, there was a reasonable likelihood that the convening authority would have granted appellant’s request to waive the forfeitures for the benefit of appellant’s son, if the convening authority would have had appellant’s request for waiver of forfeitures to consider along with the military judge’s recommendation.
  

We may moot any claim of prejudice by taking corrective action ourselves.  Wheelus, 49 M.J. at 289; see United States v. Johnston, 51 M.J. 227, 229 (1999) (service courts “should promptly return the record of trial to the convening authority for . . . convening authority’s action . . . unless the record contains the type of error that may readily be corrected by the court without prejudice to the substantial rights of the accused”); United States v. Nicholson, 55 M.J. 551 (Army Ct. Crim. App. 2001).  

DECISION

The findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for fifty-three days, and reduction to Private E1.  All rights, privileges, and property, including pay and allowances forfeited pursuant to Article 58b, UCMJ, of which appellant has been deprived by virtue of that portion of her sentence set aside by this decision, are ordered restored.  See UCMJ art. 75(a).


Senior Judge CHAPMAN and Judge CLEVENGER concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� In accordance with Rule for Courts-Martial [hereinafter R.C.M.] 1106(d)(3)(B), the SJAR must include a sentencing authority’s recommendation for clemency, made in conjunction with the announced sentence.





� Defense Appellate Exhibit A, dated 16 November 2001.





� Defense Appellate Exhibit B, dated 4 December 2001.  The trial defense counsel included a copy of a request for waiver of automatic forfeitures, addressed to the convening authority, dated 5 October 2000.  We note that the request for waiver of forfeitures contains discrepancies.  For example, the subject of the request is “R.C.M. 1105 Clemency Petition, R.C.M. 1106 Matters . . . .”





� Appellant requests, as an alternate remedy, that she be awarded “an amount of money equivalent to six months’ forfeitures.”  Although the convening authority may grant a waiver of forfeitures for a period not to exceed six months, in this case, appellant could only have received, at most, an amount equal to seven days’ forfeitures, since she went on voluntary excess leave status on 10 November 2000.  Thus, we will correct the error in this case by reducing appellant’s confinement by seven days. 
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