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MEMORANDUM OPINION

-----------------------------------------
VOWELL, Judge:

A military judge sitting as a general court-martial convicted the appellant, pursuant to his pleas, of willful dereliction of duty (four specifications) and aggravated assault in violation of Articles 92 and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 892 and 928 [hereinafter UCMJ].  The military judge sentenced the appellant to a bad-conduct discharge, confinement for fifteen months, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved the adjudged sentence.

In this Article 66, UCMJ, appeal, the appellant asks us either to reassess the sentence or to order a new review and action because of errors in the staff judge advocate’s post-trial recommendation to the convening authority.  We agree that the recommendation contained errors, but finding no prejudice to the appellant, we decline to grant relief.  

While assigned to Camp Dobol, Bosnia-Herzegovina, the appellant twice carried a loaded 9mm pistol around the installation, in violation of the force protection posture then in effect.  Although charged as two specifications of dereliction of duty, each alleging that the offenses occurred over a period of time, the providence inquiry and stipulation of fact established specific dates for these offenses.  Accordingly, the military judge directed amendments to the two specifications, substituting the specific dates for the period of time alleged.  The trial counsel concurred in these amendments.  

On a third, more tragic occasion, the appellant loaded one round into his 9mm pistol.  Later that day, forgetting that the weapon was loaded, the appellant demonstrated for another soldier how to remove the slide from the weapon.  After the demonstration, the appellant pulled the slide to the rear, charging the weapon, and then pulled the trigger in an attempt to clear the weapon.  The round discharged, striking the other soldier in the upper abdomen.  

This series of events on 8 April 1998 was originally reflected in four specifications, to which the appellant pled guilty:  one specification of dereliction of duty by carrying a loaded weapon; one specification of dereliction of duty for failing to properly clear a weapon; one specification of aggravated assault with a loaded firearm; and one specification of negligent discharge of a firearm.  Prior to entering findings, the military judge merged both the negligent discharge of a firearm specification (the Specification of Charge III) and the dereliction of duty for failing to clear the firearm specification (Specification 4 of Charge I) with the aggravated assault specification (the Specification of Charge II).  The military judge dismissed the charge and specification of negligent discharge of a firearm, but failed to explicitly dismiss the dereliction of duty specification.  The military judge then entered findings of guilty to all charges and specifications.  In view of the “merger” of Specification 4 of Charge I with the Specification of Charge II, we will dismiss Specification 4 of Charge I in our decretal paragraph.

The staff judge advocate’s post-trial recommendation pursuant to Rule for Courts-Martial 1106 [hereinafter R.C.M.] erroneously reflected that the appellant had pled guilty to and had been found guilty of all charges and specifications.  The recommendation failed to indicate that two specifications were merged with the aggravated assault specification and that the charge and specification of negligent discharge of a firearm was dismissed.  It also reflected the maximum confinement as ten years and three months, rather than nine years and six months, as the military judge ruled at trial.  In his lengthy post-trial submissions pursuant to R.C.M. 1105 and 1106, the trial defense counsel commented:  “The Defense has no additions, corrections or deletions to the form of the Staff Judge Advocate’s Post-Trial Advice.”

We have considered the opinion of our superior court in United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994), and the opinion of another panel of this court in United States v. Christensen, 45 M.J. 617, 618 (Army Ct. Crim. App. 1997), regarding whether a new review and action are mandated in view of the erroneous advice regarding the finding as to Charge III and its Specification.  We conclude that a new review and action are not required under the facts of this case.  Once the military judge dismissed Charge III and its Specification, the convening authority lacked any power to take any action whatsoever with regard to that charge and specification.  The second corrected court-martial promulgating order accurately reflected what had occurred at trial; it did not, however, correctly reflect the action of the convening authority.  See Diaz, 40 M.J. at 345.  We conclude that a new review and action are not mandated, however, as any implied approval of a finding of guilty of a charge and specification dismissed by the military judge would be a nullity.  To avoid any possible misunderstanding as to the status of Charge III and its Specification, we will reiterate the military judge’s dismissal of that charge and specification in our decretal paragraph.(
Whether the errors regarding the findings and maximum punishment contained in the post-trial recommendation require relief is a separate issue.  Rule for Courts-Martial 1106(d)(3)(A) requires that the post-trial recommendation set forth the findings of the court-martial.  The rule further requires that the recommendation be served on the defense counsel.  See R.C.M. 1106(f)(1).  The defense counsel has an obligation to bring matters “believed to be erroneous, inadequate, or misleading” to the attention of the staff judge advocate, in order that they may be corrected prior to the recommendation going to the convening authority.  See R.C.M. 1106(f)(4).  The failure of the defense counsel to comment “shall waive later claim of error with regard to such matter in the absence of plain error.”  See R.C.M. 1106(f)(6).  

Because the appellant’s trial defense counsel did not comment on the errors, we consider those claims of error waived.  In accordance with R.C.M 1106(f)(6), we must test for plain error.  Applying the standards set forth in United States v. Powell, 49 M.J. 460 (1998), we conclude that there were errors and that the errors were plain and obvious.  To grant relief, however, we must determine if either of the errors materially prejudiced a substantial right of the accused.  See Powell, 49 M.J. at 463-64; see also UCMJ art. 59(a).  

Because the errors occurred in the post-trial recommendation, we apply the test for material prejudice articulated by the Court of Appeals for the Armed Forces  in United States v. Wheelus, 49 M.J. 283, 289 (1998); see also United States v. Hartfield, ARMY 9801827, 2000 CCA LEXIS 152 (Army Ct. Crim. App. June 30, 2000).  In Wheelus, the court noted that only a “‘colorable showing of possible prejudice’” is necessary to establish material prejudice to the substantial rights of the appellant due to errors in the post-trial process because clemency is a highly discretionary function exercised by a convening authority.  Wheelus, 49 M.J. at 289 (quoting United States v. Chatman, 46 M.J. 321, 323-24 (1997)).  Finally, we follow the guidance of our superior court that, when a Court of Criminal Appeals finds that an appellant has not been prejudiced by an error in post-trial processing, we “should say so and articulate reasons why there is no prejudice.”  Wheelus, 49 M.J. at 289.  

In this case, we hold that despite the incorrect summary of findings and the misstatement of the maximum punishment, there was no possible prejudicial impact on either the appellant’s clemency request or on the convening authority’s action.  The misstatement of the maximum punishment was relatively minor, a matter of nine months confinement out of a possible sentence to confinement of nine and one-half years.  The appellant bargained for a sentence to confinement of twenty months and received only fifteen months confinement.  Likewise, the errors with regard to the findings were also relatively minor and did not misstate the nature of the conduct of which the appellant was convicted.  He entered provident pleas of guilty to all the charges and specifications.  The military judge’s actions in modifying, merging, and dismissing some of the specifications did not alter the fact that the appellant shot a fellow soldier as the result of his disregard of basic weapons safety measures after repeatedly carrying a loaded weapon around Camp Dobol.

We are confident that, under these circumstances, there is no colorable showing of possible prejudice.  The errors in the post-trial recommendation, while careless and inexcusable, had no possible prejudicial impact on either the appellant’s clemency request or on the convening authority’s action.  Accordingly, we find no plain error under Powell.  

The findings of guilty of Specification 4 of Charge I and the Specification of Charge III and Charge III are set aside and Specification 4 of Charge I and the Specification of Charge III and Charge III are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), and the entire record, the sentence is affirmed.


Senior Judge CAIRNS and Judge BROWN concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

( What flows logically from the holdings in Diaz and Christensen is that Charge III and its Specification are not before this court for review, having been dismissed by the military judge.  In view of the staff judge advocate’s erroneous advice, the initial promulgating order, and the technically correct but improper second corrected court-martial promulgating order, we elect to dispose of Charge III and its Specification anew in our decretal paragraph.
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