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MEMORANDUM ON FURTHER REVIEW

-----------------------------------------------------
Per Curiam:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of carnal knowledge with Ms. DO, carnal knowledge on divers occasions with Ms. NP, sodomy with Ms. NP, a child under the age of sixteen, adultery with Ms. DO, and adultery on divers occasions with Ms. NP, in violation of Articles 120, 125, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 920, 925, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for four years, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved only so much of the sentence as provides for a bad-conduct discharge, confinement for three years, and reduction to Private E1.
On 21 November 2005, this court ordered a new Rule for Courts-Martial [hereinafter R.C.M.] 1106 staff judge advocate (SJA) post-trial recommendation (SJAR) and new initial action by the same or a different convening authority.  See United States v. Crowell, ARMY 20040749 (Army Ct. Crim. App. 21 Nov. 2005) (unpub.).  Our remand was primarily based on errors in the SJAR regarding offense descriptions.


Essentially, appellant asserted the SJAR advised the convening authority of findings of guilty of offenses less onerous than those of which appellant was convicted, and asked our court to affirm the less onerous findings.  Appellant pleaded guilty to, and was convicted of, inter alia, sodomy with Ms. NP, “a child under the age of sixteen” (the Specification of Charge II), and adultery with Ms. NP on “divers occasions” (Specification 2 of Charge III).  The SJAR, however, advised the convening authority that appellant was convicted of sodomy without including the words “with a child under the age of sixteen,” and adultery without including the words “on divers occasions.”  Appellant urged this court to affirm findings of guilty of the less-aggravated form of sodomy and adultery on a single occasion, and to reassess the sentence.
In a footnote in our 21 November 2005 opinion, we noted the action on appellant’s automatic forfeitures did not appear to conform to the terms of the pretrial agreement.  Contrary to the pretrial agreement, the convening authority failed to defer automatic forfeitures until action, and failed to indicate start and end dates for the approved waiver of automatic forfeitures.

To correct the errors in the SJAR, The Judge Advocate General returned the record of trial to the Headquarters, U.S. Army Field Artillery Center and Fort Sill for a new SJAR and initial action.  The SJA executed a new SJAR on 26 January 2006.  The SJAR now includes the words “with a child under the age of sixteen” regarding the sodomy offense description, and the words “on divers occasions” regarding the adultery offense description.  On 23 March 2006, the convening authority executed a new initial action in which he:  (1) approved only so much of the sentence as provides for a bad-conduct discharge, confinement for three years, and reduction to Private E1, and (2) deferred automatic forfeitures from 10 August 2004 to 22 October 2004, and thereafter, waived automatic forfeitures for six months, effective 22 October 2004.  With the new SJAR and action completed, this case is before the court for further review of “the findings and sentence as approved by the convening authority” pursuant to Article 66, UCMJ.

Appellant now asserts the convening authority erred in his new initial action by approving findings of guilty which include aggravating factors, and are, therefore, essentially more onerous than those previously approved.  Appellate defense counsel now ask our court to “approve the findings as originally reported in the SJAR and [a]ction.”  We disagree.  Unless indicated otherwise in the action, a convening authority implicitly approves the findings as stated in the SJAR.  See United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  But “[t]he information regarding the findings need not include either the verbatim text of the specification or an exact description of any exceptions or substitutions made by the court-martial.”  United States v. Alexander, 63 M.J. __, 2006 CAAF LEXIS 888, slip op. at 12-13 (citing United States v. Gunkle, 55 M.J. 26, 33 (C.A.A.F. 2001)).  Further-more, “the SJA’s description of a finding is sufficient if it provides a general depiction of the offense, without the necessity for reciting the details of each element and aggravating factor.”  Id. at 21.  However, SJAs must execute our superior court’s clarion call for brevity while fulfilling the requirement that the SJAR include “concise information as to . . . [t]he findings . . . adjudged by the court-martial[.]”  R.C.M. 1106(d)(3)(A).
In light of Alexander, supra, we find the new SJAR adequately states the nature of the affected specifications, does not describe offenses more onerous than those previously approved, and did not prejudice appellant’s right to have the convening authority consider his clemency request based on accurate information.  We also find the new initial action conforms to the terms of the pretrial agreement regarding deferment and waiver of appellant’s automatic forfeitures.
We have considered the issues personally specified by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  The findings of guilty and the sentence, as approved by the convening authority on 23 March 2006, are affirmed.






FOR THE COURT:
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