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MEMORANDUM OPINION
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CARTER, Judge:


A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of conspiracy to violate a lawful general regulation and to commit adultery, violation of a lawful general regulation, consensual sodomy, and adultery, in violation of Articles 81, 92, 125, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 892, 925, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for four months, forfeiture of all pay and allowances, reduction to Private E1, and a reprimand.  The case is before the court for review under Article 66, UCMJ.


Appellant’s single assignment of error asserts that his conviction for conspiracy to violate a lawful general regulation and to commit adultery (Charge I and its Specification) is legally and factually insufficient.  We agree with appellant as to factual sufficiency.


The essential facts are not in dispute.  While performing duties as a military policeman, appellant met Private (PVT) F, an Initial Entry Training student, during a traffic stop.  After the traffic stop, appellant made plans to meet with PVT F later that evening.  In response to an inquiry from his supervisor, Sergeant (SGT) Cicciarelli, appellant admitted that PVT F was “good[-]looking” and had “good[-] looking eyes.”  Appellant also mentioned to SGT Cicciarelli that he was going to meet with PVT F later that night and cruise with her on patrol.  After appellant picked up PVT F near her barracks later that evening, he drove her around in his patrol vehicle.  Appellant then received a radio message from SGT Cicciarelli to meet him at Salado Park.  Thereafter, appellant and PVT F followed SGT Cicciarelli’s car to another location.  After parking both military police cars, the three of them got out and began talking.  Sergeant Cicciarelli handcuffed one of PVT F’s hands, removed her shirt and bra so that she stood topless, handcuffed both hands behind her back, turned her towards appellant and said, “this [is] for you.”  Appellant told SGT Cicciarelli to leave, which he did.  Appellant then removed the handcuffs, apologized to PVT F, and turned his back to PVT F while she dressed herself.  After talking for awhile, appellant and PVT F then engaged in consensual hugging and kissing.  Ultimately, appellant sat PVT F on his patrol car, removed her pants, performed sodomy on her, and engaged in sexual intercourse with her.


Neither appellant nor SGT Cicciarelli testified at appellant’s trial.  In a sworn written statement, appellant admitted to consensual sodomy and intercourse with PVT F, but denied any agreement or plan with SGT Cicciarelli for appellant to have intercourse with PVT F.


After having carefully weighed the evidence from the entire record, including the circumstantial inferences from the government’s evidence, and making allowances for not having seen the witnesses in person, we are not personally satisfied that appellant is guilty of conspiracy beyond a reasonable doubt.  UCMJ art. 66(c); United States v. Washington, 57 M.J. 394, 399 (2002); United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987).


We have considered the matters personally asserted by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


The findings of guilty of Charge I and its Specification are set aside and Charge I and its Specification are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, 
and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for two months, forfeiture of all pay and allowances, and reduction to Private E1.  


Senior Judge CHAPMAN and Judge STOCKEL concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
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