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MEMORANDUM OPINION
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KIRBY, Judge:

A military judge sitting as a special court-martial empowered to adjudge a bad-conduct discharge convicted appellant, pursuant to her plea, of attempted distribution of a controlled substance on divers occasions, in violation of Article 80, Uniform Code of Military Justice; 10 U.S.C. § 880 [hereinafter UCMJ].  Contrary to her plea, appellant was also convicted of distribution of a controlled substance, in violation of Article 112a, UCMJ; 10 U.S.C. § 912a.  The military judge sentenced appellant to a bad-conduct discharge and confinement for two months.  The convening authority approved the sentence as adjudged and credited appellant with nine days of confinement credit.
The case is before the court for review under Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s response thereto.  Appellant asserts, inter alia, that the evidence is legally and factually insufficient to support the finding of guilty to Charge II and its Specification that appellant distributed twenty-four grams of a controlled substance on divers occasions.  We agree that the evidence is insufficient to support this finding and will grant relief in our decretal paragraph.
FACTS
The Specification of Charge II alleged:

In that Private Sonia Osborn, U.S. Army, did, at or near Mannheim, Germany, on divers occasions, between on or about 30 August 2002, and on or about 19 September 2002, wrongfully distribute approximately 24 grams of a powdery substance containing amphetamines.
Appellant pled not guilty to this offense.  The government’s case against appellant consisted of a stipulation of fact between the parties about the alleged offense.  The stipulation reflects, inter alia, that on 14 September 2002, appellant sold a powdery substance containing amphetamines, a controlled substance, to a Criminal Investigation Division (CID) source.  The stipulation does not specify the exact amount of the powdery substance that appellant sold on 14 September 2002, however it does state that on 13 September 2002 the appellant agreed that she would sell the CID source six ounces “of something to keep a person awake.”  Thus, it can be inferred that the amount she distributed on 14 September 2002 was six ounces.  The stipulation of fact also indicates that, on 19 September 2002, the appellant met with a CID investigator to distribute six more grams of the powdery substance containing amphetamines.  
DISCUSSION
Article 66(c), UCMJ, imposes on this court the duty to affirm only those findings of guilty that we find correct in law and fact.  The test for factual sufficiency is “whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses, [this court is] convinced of [appellant’s] guilt beyond a reasonable doubt.”  United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987).  The test for legal sufficiency is “whether after viewing the evidence in the light most favorable to the prosecution, any rational trier of fact could have found the essential elements of the crime beyond a reasonable doubt.” United States v. Pabon, 42 M.J. 404, 405 (C.A.A.F. 1995) (quoting Jackson v. Virginia, 443 U.S. 307, 319 (1979)).
The evidence establishes that the appellant distributed a controlled substance on divers occasions, but the quantity distributed is unclear.  Thus, the evidence is both factually and legally sufficient to support a finding that appellant distributed “some amount” of a controlled substance on divers occasions.  However, the evidence does not convince us, beyond a reasonable doubt, that appellant distributed “approximately 24 grams” of a controlled substance on more than one occasion during the charged period.
Accordingly, the Specification of Charge II is amended as follows:

In that Private Sonia Osborn, U.S. Army, did, at or near Mannheim, Germany, on divers occasions, between on or about 30 August 2002, and on or about 19 September 2002, wrongfully distribute some amount of a powdery substance containing amphetamines.

The finding of guilty to the Specification of Charge II, as amended, is affirmed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.


Senior Judge MERCK and Judge JOHNSON concur.
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