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SULLIVAN, Judge:
          A military judge sitting as a general court-martial convicted appellant, consistent with his pleas, of conspiracy to commit forgery, absence without leave (two specifications)[AWOL], missing movement by design, and forgery, in violation of Articles 81, 86, 87, and 123, Uniform Code of Military Justice, 10 U.S.C. § 881, 886 887, and 923 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, reduction to Private E-1, confinement for twenty months and forfeiture of all pay and allowances.  Pursuant to a pretrial agreement, the convening authority reduced the sentence to confinement to ten months, approved the remainder of the adjudged sentence, and credited appellant with eighty-two days of confinement against the sentence to confinement.   This case was submitted to us on its merits for review under Article 66(c), UCMJ.   

While court-martial charges relating primarily to one of appellant’s AWOL’s and missing movement were pending, he again went AWOL on 6 March 2005.
  Subsequently, South Carolina civilian authorities arrested appellant on 26 March 
2005 for possession with intent to distribute crack cocaine in violation of South Carolina statute, held him on a $7000 bond, and notified Fort Jackson of the apprehension and detention.  Fort Jackson AWOL Apprehension personnel requested South Carolina place a “military hold” on appellant so that, if appellant posted bond, military authorities could take custody of appellant.  In the meantime, the convening authority withdrew and dismissed the initial charges on 24 May 2005.  On 8 July 2005, a South Carolina judge authorized appellant’s release on his own recognizance.  Instead of releasing appellant, however, South Carolina authorities notified military personnel that the state would hold appellant for a brief period, as requested.  Unit escorts from Hawaii took custody of appellant on 14 July 2005 and he was ordered into pretrial confinement on 15 July 2005, with the company commander conducting his review under Rule for Courts-Martial 305 [hereinafter R.C.M.] on 18 July 2005.  The charges and additional charges upon which appellant was eventually tried were preferred on 22 and 29 July 2005, respectively.  
On 2 September 2005, Judge Mark Toole arraigned appellant on all charges, including new ones based on activities surrounding appellant’s most recent AWOL, at a general court-martial convened by Convening Order Number 2, Headquarters, 25th Infantry Division (Light), dated 4 April 2005.  Judge Toole heard a motion to dismiss for lack of speedy trial in violation of Article 10, UCMJ, the Sixth Amendment to the U.S. Constitution, and R.C.M. 707.  He denied the motion on all bases asserted, finding that appellant’s apprehension by South Carolina authorities on state offenses was not attributable to the military.  He further found that the government had exercised reasonable diligence and found no evidence that the government could have gone to trial earlier and chose not to.  We find his rulings fully supported by the law and the evidence in the record.  See United States v. Reed, 2 M.J. 64, 67 (C.M.A. 1976) (“the military is not accountable for periods an accused is retained in civil confinement as a result of civil offenses . . . .”); United States v. Kossman, 38 M.J. 258, 262 (C.M.A. 1993)(“the touch stone for measurement of compliance with the provisions of [Article 10] of the Uniform Code [of Military Justice] is not constant motion, but reasonable diligence in bringing the charges to trial,” quoting United States v. Tibbs, 35 C.M.R. 322, 325 (C.M.A. 1965)).  He deferred ruling on the defense motion for sentence credit, and concluded the motions hearing.  On 7 September 2005, in a written ruling attached to the first record of trial as Appellate Exhibit VI, Judge Toole granted five days of sentence credit for failure to comply with R.C.M. 305, using 9 July 2005 as the starting date for 
military confinement.
  Before trial on the merits began, however, the convening authority withdrew all charges and specifications and referred them anew on 6 September 2005.

On 23 September 2005, a new military judge, Judge Debra Boudreau, arraigned appellant on the same charges and specifications at a general court-martial convened by Convening Order Number 16, Headquarters, 25th Infantry Division (Light), dated 6 September 2005.  Judge Boudreau appropriately advised appellant of his rights regarding counsel and forum and, prior to entry of pleas, asked about any “further” motions to dismiss or for other appropriate relief, after noting “[t]he defense earlier made motions and the rulings on those motions have been entered into the record of trial.”  

In our initial review, we noted the record of trial contained no such motions or rulings and specified two issues regarding the missing documents.
   In response 
to the specified issues, the government moved to attach the record of trial from the first proceedings, properly authenticated by Judge Toole, as GAE 1 and asserted the first record of trial “was erroneously omitted from appellant’s [second] record of trial.”   The government noted that Judge Boudreau informed appellate government counsel the missing two volumes “were omitted from the original record of trial due to administrative error by the court reporter.”  In fact, from our review, it appears that the court-reporter was correct and that the nature of the two proceedings was separate and distinct.  The first proceedings concluded on 6 September 2005 with the withdrawal of all charges and specifications.  R.C.M. 604, Discussion (“Charges which are withdrawn from a court-martial should be dismissed . . . unless it is intended to refer them anew promptly . . . .”).  Those proceedings consisted of a different court-martial convened pursuant to different orders.  See R.C.M. 1103(b)(2)(A)(“The record of trial in each general court-martial shall be separate, complete, and independent of any other document.”);  Dep’t of Army Reg. 27-10, Legal Services: Military Justice, para 5-41d (13 June 2005) (preparation of records of trial where proceedings have terminated prior to findings).  

Although most participants in the second proceeding committed the same error in failing to understand its separate nature, we determine that no appellate relief is necessary for several reasons.  First, trial defense counsel never objected to Judge Boudreau’s implied incorporation by reference of the rulings of a different court-martial, nor did trial defense counsel seek to relitigate the motions.  Judge Boudreau both prior to pleas and during the sentencing portion of the court-martial offered the defense the opportunity to raise “additional” matters and defense counsel declined.  With respect to the motions rulings themselves, we note that Judge Toole appropriately denied the speedy trial motion and granted sentence credit.  Judge Boudreau granted the relief ordered by Judge Toole, and also awarded seventy-seven days credit under United States v. Allen, 17 M.J. 126 (C.M.A. 1984).
  
Finally, while this court considered directing proceedings in revision in 
accordance with R.C.M. 1102(b)(1), appellant raised no objection to the 
government’s motion to attach the record of the first proceedings as GAE 1, and 
agrees with the government’s assertion that the inclusion of GAE 1 completes the verbatim record of his trial.  Given the lack of objection at trial and on appeal to the inclusion of GAE 1 with appellant’s record of trial, we granted the government’s motion to attach it.
The findings of guilty and the sentence are affirmed.  Appellant will be credited with eighty-three (83) days of confinement against the sentence to confinement.  
Senior Judge MAHER and Judge HOLDEN concur.   
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Clerk of Court

* Corrected
� The information in this and the following paragraph is found in Government Appellate Exhibit (GAE) 1, discussed below.  





� GAE I, in both testimony and documentary evidence, demonstrates that appellant would have been released on 8 July 2005 but for the intervention of AWOL Apprehension personnel.  Thus, the starting date for military confinement should have been 8 July 2005 and the starting date for R.C.M. 305 procedures 10 July 2005.  Accordingly, appellant should have been granted an additional day of R.C.M. 305 credit.  We will correct the amount of sentence credit in our decretal paragraph.   





� Judge Toole was apparently unaware the convening authority had withdrawn the charges the day before.  His ruling, however, did not prejudice appellant.  Judge Boudreau, as discussed below, later awarded the same five days of R.C.M. 305 credit.  The withdrawal appears to have been in the normal course of military justice operations:  the convening authority selected new standing court-martial panels on 30 August 2005 and directed that all cases convened under the prior convening orders in which the court had not yet been assembled be withdrawn and re-referred under the new convening orders.





� The issues specified were:


I





WHETHER THE RECORD OF TRIAL IN THE INSTANT CASE CONSTITUTES A VERBATIM TRANSCRIPT UNDER RULE FOR COURTS-MARTIAL 1103.

















II





WHETHER, IN LIGHT OF APPELLANT’S GUILTY PLEAS, THE ARMY COURT OF CRIMINAL APPEALS CAN APPROVE THE SENTENCE IN THE INSTANT CASE IF MOTIONS, LITIGATION CONCERNING 


THESE MOTIONS, AND THE MILITARY JUDGE’S 


RULINGS ARE MISSING FROM THE RECORD OF TRIAL TRANSCRIPT.

















� Judge Boudreau correctly calculated Allen credit using 8 July 2005 as the initial date of military confinement.
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