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MEMORANDUM OPINION 

---------------------------------
This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

HOFFMAN, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of two specifications of conduct unbecoming an officer and two specifications of indecent acts with another in violation of Articles 133 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 933 and 934 [hereinafter UCMJ].  A panel of officer members convicted appellant, contrary to his pleas, of two specifications of conduct unbecoming an officer, one specification of possession of child pornography, three specifications of attempted enticement of a minor, two specifications of communicating indecent language, and two specifications of obstruction of justice, in violation of Articles 133 and 134.  The military judge found Charge III, Specification 1, attempted enticement, was multiplicious for sentencing with Charge IV, Specification 1, indecent language, and Charge VII, Specification 1, conduct unbecoming an officer.  Additionally, the military judge found Charge III, Specification 2, attempted enticement, was multiplicious for sentencing with Charge IV, Specification 2, indecent language.  Finally, the military judge found Charge III, Specification 3, attempted enticement, was multiplicous for sentencing with Charge VII, Specification 2, conduct unbecoming an officer.  The convening authority approved the adjudged sentence to a dismissal, confinement for thirty-one years, and forfeiture of all pay and allowances.  This case is before the court for review pursuant to Article 66, UCMJ.  

Appellant asserts, inter alia:  (1) the evidence was legally and factually insufficient as to the attempted enticement of a minor specifications; (2) the military judge erred by permitting a violation of 18 U.S.C. § 2252A to proceed as an Article 134, UCMJ clause 1 or clause 2 offense after the government failed to prove the child pornography in question had been in interstate commerce; (3) the omission of Prosecution Exhibit 31, an admitted sentencing exhibit, makes the record of trial incomplete; and (4) appellant’s sentence is inappropriately severe.  We agree with appellant, in part, and will grant appropriate relief in our decretal paragraph.  
FACTS

Appellant joined the Army in 1977 and at all times relevant to the charges was in the Active Guard Reserve.  When appellant was stationed in Bosnia, he became pen pals with a young boy named RM.  At that time RM was in second grade, and his class had sent letters to soldiers stationed in Bosnia.  After appellant redeployed, he and RM stayed in touch and he eventually came to know RM’s family, to include his mother KM.  KM and RM communicated with appellant via the internet for about five years and knew appellant’s screen name was NYJOJO2G.  

The relationship KM had with appellant became strained when KM spoke to appellant about throwing RM a party, and appellant disagreed stating it would reward RM at a point where he had been giving his mother (KM) a hard time.  Communication between RM, KM, and appellant ceased, and from about July 2003 to February 2005 there was no contact between them.    

In February 2005 KM acquired a new computer, and when she signed on to AOL for the first time on the new computer, she saw appellant’s screen name, NYJOJO2G, on her buddy list and noticed that he was in a chatroom entitled “boys with small ones.”  KM was suspicious and asked RM, who was now seventeen years-old, to create a new screen name for her:  2CUTE4U231.  KM wanted to create a new screen name because she thought appellant would recognize her old screen name if she entered a “chat room” that he was in.  Once the new screen name was created, KM again put NYJOJO2G on her buddy list.  When NYJOJO2G, appeared in a chatroom, this one called “boys wearing briefs,” KM was at the computer with RM and they decided to enter the chatroom.  

Once in the chatroom, RM did the typing, while KM directed what he should write.  When 2CUTE4U231 was asked, “age/sex/location,” RM typed, “14/yes/New York.”  Appellant then extended an invitation to a private chat room wherein he asked 2CUTE4U231:  where he lived; if he had ever had sex with a man; if he was gay or bisexual; his measurements; and his name.  RM answered the questions, responding to the last question that his name was Jake.  Appellant then wrote “Hello, Jake,” to which RM responded, “Hello, Doug.”  Appellant had not mentioned the name Doug to 2CUTE4U231.  Appellant paused for approximately a minute and then wrote “[W]ho is this?”  When RM responded, “Wouldn’t you like to know,” appellant wrote, “How do you know me? Did we ever have sex before?”  Appellant subsequently asked, “Is this [a man’s name] from Georgia?”  RM wrote “no” and shut off the computer. 

Attempted Enticement of Il ovean al 12
RM subsequently made a new screen name for KM—Il ovean al 12—and deleted the screen name 2CUTE4U231.  Once again KM put NYJOJO2G on her buddy list and on 14 July 2005 found him in a chatroom, which she entered.  In the chatroom, KM represented that Il ovean al 12 was a fifteen year-old boy living in New York.  

At approximately 9:00 p.m. appellant invited Il ovean al 12 into a private chatroom.  When the invitation was accepted, appellant asked Il ovean al 12 a series of questions, and provided information about himself as well.  Appellant asked if Il ovean al 12 was in New York City and if he was gay or bisexual.  Upon being told Il ovean al 12 was in Brooklyn, appellant responded that he was in Manhattan.  Appellant then asked Il ovean al 12 if he “had sex with a guy” and whether he was looking for “older or younger.”  When KM responded, “older,” appellant replied, “kool” and that he was older.  KM then asked appellant if he had had sex with guys and appellant responded, “young men.”  KM asked, “how young . . . 15?”  Appellant’s reply was, “if they want.”  Then, at 9:24 p.m., appellant asked, “u free tonight.”  The chat then abruptly ended when KM replied, “gotta go” and appellant said, “e-mail me u want to get together.”

KM subsequently contacted the police and provided appellant’s screen name and the names of the chat rooms she had seen him in.  Detective Giardina worked in the computer crimes section of the Suffolk County police department and was assigned to the case.  

Attempted Enticement of BriNY 11787
Detective Giardina maintained the screen name BriNY 11787.  He added appellant’s screen name, NYJOJO2G, to BriNY 11787’s buddy list.  When Detective Giardina saw NYJOJO2G was online, he sent appellant a message, and appellant responded.  Detective Giardina and appellant engaged in several chats and sent several e-mails back and forth.  In the first chat, BriNY 11787 explained that he was a fourteen year-old boy.  Appellant asked BriNY 11787 for a picture of himself.  He told BriNY 11787 he would “like to shake [his penis] until you cum in my mouth,” and began asking when BriNY 11787 could visit him and where they could meet.  In attempting to determine a meeting time and place appellant asked, “you live with mom alone[?]” and “you have a cell phone[?]”
Appellant asked if BriNY 11787 had ever had sex with a man, the size of his penis, and if he was “looking for an older man to love you sexually.”  Renewing his request for a picture, appellant told BriNY 11787, “I have to be careful you are young and sweet and want to love you.”  Appellant specifically asked, “can you take one naked[?]”  Appellant told BriNY 11787 to think of specific sexual acts with appellant so that BriNY 11787 would be aroused in the picture.  After this chat, appellant told BriNY 11787 he had ejaculated onto his computer.  

There were subsequently more chats wherein more specific sexual acts were discussed.  Appellant sent BriNY 11787 a naked photograph and asked, “you want that?” and subsequently suggested a meeting.  The two discussed several specific places they could meet, and appellant encouraged BriNY 11787 to take the train to Manhattan so that they could go to appellant’s place.  Ultimately, the two decided to meet the following Monday at the Smithtown train station.  Appellant later wrote to BriNY 11787, “Emergency has happened and we have to reschedule.  I’m very sorry sweety [sic].” 

On 24 January 2006, appellant was interviewed by Detective Giardina and admitted he, using the screen name NYJOJO2G, spoke to BriNY 11787 about meeting for sex and that he believed BriNY 11787 to be about fourteen years-old.  Appellant also admitted that he maintained child pornography on a compact disk in his home.

Obstruction of Justice

After his interview with Detective Giardina, appellant contacted RR, a boy he used to care for.  At the time of trial RR was thirty-one years-old.  Appellant explained to RR that he had been arrested and that the police would be contacting RR.  Appellant told RR to say “whatever you have to to protect me.”  Appellant went on to promise RR that he could have the Mazda he had wanted.   
RR’s testimony detailed the information he understood appellant was nervous about.  RR had met appellant when he was just ten years-old.  At that time, RR was staying at the group home for troubled children, where appellant was a counselor.  One night at the group home, appellant came into RR’s bed and touched his penis.  When RR was twelve, his mother gave appellant temporary guardianship over RR so that RR could attend school on Long Island where appellant lived.  During the approximately five months that RR stayed with appellant he had “sexual encounters” with him about four or five times a week.  Pursuant to these encounters, appellant would touch RR’s penis and try to convince RR to give him oral sex.  When RR was thirteen, appellant again assumed guardianship over him and brought RR to live with him where he was stationed at Fort Benning, Georgia.  Again, appellant started making sexual advances toward RR about four or five times a week.  

LAW AND DISCUSSION

Legal and Factual Sufficiency of Enticement Offenses

Appellant claims the evidence was factually and legally insufficient to support his convictions for attempted enticement of a minor.  Article 66(c), UCMJ, requires our court to conduct a de novo review of the factual and legal sufficiency of the evidence.  In conducting our analysis, we are required “to evaluate not only the sufficiency of the evidence but also its weight.”  United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987).  
In United States v. Turner, our superior court held “[f]or factual sufficiency, the test is whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses, [this court is] convinced of [appellant's] guilt beyond a reasonable doubt.”  25 M.J. at 325.  Under a legal sufficiency analysis, on the other hand, we must determine whether, “considering the evidence in the light most favorable to the government, a rational fact-finder could have found all the essential elements of the offense beyond a reasonable doubt.”  United States v. Craion, 64 M.J. 531, 534 (Army Ct. Crim. App. 2006) (citing United States v. Brooks, 60 M.J. 495, 497 (C.A.A.F. 2005); Jackson v. Virginia, 443 U.S. 307, 318-319 (1979).  

In analyzing the legal and factual sufficiency of the enticement specifications, charged under the assimilated 18 U.S.C. § 2422(b), the government urges us to apply the standard set out by the majority of circuits and by the service courts that have ruled on the issue.  Specifically, the government wishes us to proceed through our legal and factual sufficiency analysis with the understanding that the statute does not require proof of intent to actually engage in sexual activities with a minor, but only requires proof of intent to entice a minor. 
The Court of Appeals for the Armed Forces (CAAF) noted in United States v. Brooks, “Other jurisdictions have held that a conviction under 18 U.S.C. § 2422(b) does not require a defendant to attempt an actual sexual act.”  60 M.J. at 498.  The court listed the Sixth Circuit case of United States v. Bailey, 228 F.3d 637 (6th Cir. 2000)
 as an example of one holding that a conviction requires only an intent to persuade or to attempt to persuade, because “Congress has made a clear choice to criminalize persuasion and the attempt to persuade, not the performance of the sexual acts themselves.”  Id. 

The majority of circuit courts and service courts have followed the Sixth Circuit’s lead.  In United States v. Garner, our sister court held that, “The intent to violate § 2422(b) [] is the intent to entice a minor to engage in sexual activity.  It is not an intent to actually engage in such activity.”  67 M.J. 734, 738 (N.M. Ct. Crim. App. 2009).  See also United States v. Lee, 603 F.3d 904 (11th Cir. 2010) (government must prove that the defendant intended to cause assent on the part of the minor, not that he acted with the specific intent to engage in sexual activity, and, with regard to conduct, that the defendant took a substantial step toward causing assent, not toward causing actual sexual contact); United States v. Goetzke, 494 F.3d 1231, 1236 (9th Cir. 2007) (charge criminalizes an attempt to achieve the mental act of assent from the minor, not an attempt to engage in sexual activity); Dwinells, 508 F.3d at 68-69 (statute does not require an intent that the enticed conduct actually take place; the statute criminalizes an intentional attempt to achieve a mental state, the minor's assent); United States v. Brand, 467 F.3d 179, 202 (2d Cir. 2006) (statute requires a finding only of an attempt to entice or an intent to entice, and not an intent to perform the sexual act following the persuasion); United States v. Thomas, 410 F.3d 1235, 1243 (10th Cir. 2005) (violation of statute required only intent to entice a minor, not intent to commit underlying sexual act); United States v. Gray, ACM 35964, 2006 WL 1511154, at *1 (A.F.C.C.A. May 9, 2006) (unpub.) (statute represents Congress' clear choice to criminalize persuasion and the attempt to persuade minors to engage in sexual activity, not the performance of the sexual acts themselves).  
However, in United States v. Gladish, the Seventh Circuit, breaking with the First, Second, Sixth, Ninth, Tenth, and Eleventh Circuits, held that Gladish’s 18 U.S.C. § 2422(b) conviction must be vacated, because Gladish (who had unmistakably proposed sex to the victim and discussed the possibility of traveling to meet her in a couple weeks, but had not made arrangements to meet) did not take any substantial steps to entice the victim to engage in sexual activity with him.  536 F.3d 646 (7th Cir. 2008). 
  The Gladish court noted, however, that, “Travel is not a sine qua non of finding a substantial step in an 18 U.S.C. § 2422(b) case.  The substantial step can be making arrangements for meeting an underage girl, as by agreeing on a time and place for the meeting.”  Id. at 649.

The elements as prescribed by the statute and instructed by the military judge are:

(1) That appellant used a means of interstate commerce;

(2) To knowingly and willfully attempt to persuade and entice; 

(3) Persons he believed to be minors;

(4) To engage in sexual activity for which a person may be charged with a criminal offense.

Having listed the elements, the military judge went on to instruct that “it is necessary for the government to prove that the accused intended to engage in some form of unlawful sexual activity with the individual and knowingly and willfully took some action that was a substantial step toward bringing about or engaging in that sexual activity.”  Thus, the military judge required intent and a substantial step toward an actual sexual act, and, in so doing, went beyond what has been required by the majority of circuit courts, which only require intent and a substantial step toward enticement.  
The government did not object to the instruction, so this requirement to show intent to engage in unlawful sexual activity and a substantial step toward unlawful sexual activity constitutes the law of the case and binds the parties.
  See United States v. Sales, 22 M.J. 305, 307 (C.M.A. 1986).  See also United States v. McKinley, 27 M.J. 78, 80 (C.M.A. 1988) (a military judge's instruction that there were no lesser-included offenses was the the law of the case and was binding).
Applying the instruction as detailed by the military judge, we nevertheless find the enticement offenses, in Specifications 1 and 3 of Charge III, legally and factually sufficient.  We find Specification 2 of Charge III fails to state an offense and detail our reasoning below.

Appellant’s convictions in Specification 1 of Charge III for attempting to entice BriNY 11787, and Specification 3 of Charge III, for attempting to entice Il ovean al 12 merit discussion, but no relief.  We take each offense in turn. 

Sufficiency of Specification 3 of Charge III  

First, we find appellant used the internet, a means of interstate commerce, under his screen name, NYJOJO2G, to communicate with Il ovean al 12, whom appellant believed to be a fifteen year-old boy.  KM explained she knew NYJOJO2G was appellant’s screen name, because she and her son had communicated with him through that screen name in the past.  Additionally, appellant admitted to Detective Giardina, “I have been [using] the screen name NYJOJO2G on AOL [America On-line] to chat.”  Thus, we find appellant was using the screen name NYJOJO2G to chat on the internet with KM when she was using the screen name Il ovean al 12 and purporting to be a fifteen year-old boy.   


Second, appellant attempted to persuade Il ovean al 12 to engage in sexual activity.  Appellant asked Il ovean al 12 his sexual orientation, if he had ever had “sex with a guy,” and if he was looking for older men.  Appellant explained in response to the question of whether he has “sex with guys” that he has sex with “young men,” as young as fifteen.  We find the questions regarding Il ovean al 12’s sexual preferences and appellant’s expressed willingness to engage in sex with someone Il ovean al 12’s age shows that appellant was knowingly and willfully attempting to persuade Il ovean al 12 to engage in sexual activity with him.  

Third, we find appellant believed Il ovean al 12 to be a minor.  Il ovean al 12 wrote that he was fifteen years old.  Additionally, appellant demonstrated that he knew of Il ovean al 12’s minor status when he asked whether he liked older men, listing his own age as twenty-seven, and said specifically that he was seeking “young men.”  

Fourth, we find sexual activity would amount to a criminal offense, as Il ovean al 12 purported to be under sixteen years-old.  See Manual for Courts-Martial, United States (MCM), Part IV, para. 87 (2005 ed.).
Finally, consistent with the military judge’s instruction, we find appellant took a substantial step toward bringing about or engaging in that sexual activity.  Although the internet chat between appellant and a person he believed to be a fifteen year-old boy was only about twenty minutes in duration, it was unambiguous and to the point.  It reveals appellant in a quest to engage an underage male partner in unlawful sex.  Each question as well as each response by appellate was directed to get Il ovean al 12 to engage in sex that very evening.  

Appellant immediately asked if Il ovean al 12 was in New York City and then asked where specifically the minor was located.  After Il ovean al 12 said he was in Brooklyn, appellant explained that he was in the east side of Manhattan.  Appellant asked if Il ovean al 12 was “gay or bi,” if he had “had sex with a guy,” and if he was “looking for younger of older.”  When Il ovean al 12 told appellant he was looking for someone older, appellant replied, “kool,” and explained he was older.  When appellant responded to a question about whether he had engaged in sex with guys, he clarified, “young men.”  Il ovean al 12 then asked if that meant as young as fifteen and appellant said “if they want.”  

The next question from appellant was “u free tonight [?].”  Appellant was asking il ovean al 12 to meet that night for sex.  There was no need to buy an airline ticket or make any type of travel arrangements, because they were both in boroughs of New York City in close proximity to one another.  It was 9:23 p.m. when appellant asked if il ovean al 12 was free and in the context of the chat it is evident appellant wanted to meet that night.  When appellant requested a meeting, the offense was complete.  Appellant had already taken the substantial step toward sex of asking il ovean al 12 to meet “tonight.”  In fact appellant’s intention to meet il ovean al 12 whenever he wanted was reinforced by appellant’s closing comment to il ovean al 12: “e-mail me u want to get together.”  

We agree with the circuit courts and the service courts which have ruled on the issue that travel is not required to find a substantial step in a 18 U.S.C § 2422(b) case.  Specifically, here we find that, while appellant never traveled to meet il ovean al 12, he did take a substantial step for purposes of 18 U.S.C. § 2422(b).  Each comment made by appellant during this twenty-one minute chat was a step toward getting  il ovean al 12 to meet for sex.  They very clearly constitute the requisite substantial step.  The facts that support appellant’s conviction on this specification are clear and uncontroverted.  Each question and response from appellant was direct and calculated.  There is not a phrase, word or even a single keystroke that could be remotely construed as a casual chat or anything other than a blunt exchange directed at meeting and engaging in sex.  That this exchange was relatively brief in time is not evidence of ambiguity but is more a testament to the precision of the appellant’s direct approach.  The evidence of this crime is not merely factually and legally sufficient, it is overwhelming. 

Therefore, we hold that appellant used the internet, a means of interstate commerce, to knowingly entice KM, whom the accused believed to be a fifteen year-old boy, to engage in sexual activity which would amount to a criminal offense.  We further find the accused intended to engage in some form of unlawful sexual activity with the individual and knowingly and willfully took some action that was a substantial step toward bringing about or engaging in that sexual activity.
Sufficiency of Specification 1 of Charge III

The evidence that supports Specification 1 of Charge III is likewise factually and legally sufficient and overwhelming.  Appellant admitted to Detective Giardina, that “I chatted with a kid who said he was fourteen years-old his screen name was BriNY 11787.  He said he was from Smithtown.  We talked about having sex with each other.”  BriNY 11787 was the screen named used in the investigation by Detective Giardina.  
There is no need to reiterate every graphic detail about the internet chats that ensued between appellant (NYJOJO2) and Detective Giardina (BriNY 11787) during December 2005 and January 2006 to find that they constitute  a substantial step for purposes of 18 U.S.C. § 2422(b).  Many of the details are set forth in the facts section of this opinion under the heading, “Attempted Enticement of BriNY 11787.”  In these internet chats appellant repeatedly talked about engaging in oral and anal sodomy with a person who he believed to be a fourteen year-old male.  Appellant discussed specific sexual acts and details about meeting to engage in sex.  Appellant asked where BriNY 11787 lived and was told he was a high school student in Smithtown, a community close to where appellant lived in the Manhattan borough of New York City.  Appellant went on to ask BriNY 11787 the size of his penis and if he wanted to “stick me and cum in me.”  In subsequent chats the discussion of various kinds of acts of sodomy became even more graphic.  In one chat, when discussing anal sodomy, appellant told Detective Giardina as BriNY 11787, “well I want to love you and feel you.”  BriNY 11878 said he was going to be with family in Pennsylvania for the weekend but would be home Sunday or Monday morning.  The chat turned to a discussion about meeting the following Monday and covered such details as when BriNY 11878’s parents would leave for work, meeting him at the Smithtown train station and taking him to Manhattan, and how they would determine the time to meet.  They agreed that BriNY 11787 would email appellant Monday and they would set the time and place to meet.  The chat concluded by appellant saying he would show BriNY 11787 “how to clean yourself” and that he will “love the rough tongue on your ass lips.”   

We hold that appellant used the internet, a means of interstate commerce, to knowingly entice BriNY 11787, whom the accused believed to be a fourteen year-old boy, to engage in sexual activity which would amount to a criminal offense.  We further find the accused intended to engage in some form of unlawful sexual activity with the individual and knowingly and willfully took some action that was a substantial step toward bringing about or engaging in that sexual activity.
Failure to State an Offense Specification 2 of Charge III  
Specification 2 of Charge III, alleges that appellant attempted to entice a minor by sending a nude picture of a male with an erection, “which constitutes a violation of the Uniform Code of Military Justice, Article 134, indecent acts or liberties with a child.” (emphasis added).  We find that the specification fails to state an offense.  

Indecent liberties with a child “must be taken in the physical presence of the child” and indecent acts with a child must be committed “upon or with the body” of the child.  MCM, Part IV, paras. 87b, 87c (2005 ed.).  We recognize that in Specification 2 of Charge III, appellant was charged with and convicted of attempted enticement, and the elements of the offense are that appellant knowingly used the internet to attempt to persuade a person he believed to be a minor to engage in sexual activity, that had the sexual activity occurred, appellant could have been charged with indecent acts or liberties, that the accused acted knowingly and willingly, and that the Title 18 U.S.C. § 2422(b) was in existence.  
In this case one could argue the specification was charging that appellant sent the picture to entice the purported minor to participate in indecent acts or liberties with him and that had the sexual activity occurred, which appellant was suggesting by sending the picture of a naked male holding an erect penis, he could have been charged with indecent acts or liberties.  However, we recognize that the specification reads appellant “sent a JPEG file containing an image of a male lying naked holding an erect penis to a subject he believed to be a fourteen year-old male for the purposes of engaging in sexual activity which constitutes a violation of the Uniform Code of Military Justice, Article 134, indecent acts or liberties with a child.” (emphasis added).  We find the “which constitutes” language troublesome, as the specification could be read as asserting that the act of sending the image itself constitutes indecent acts or liberties, which, as noted above, would be legally incorrect.  Our concern is heightened by the fact that the “which constitutes” language does not appear in the other specifications of Charge III.  Additionally, appellant’s enticement of BriNY 11787 on 9 December 2005, 29 December 2005 and between 31 December 2005 and 25 January 2006 was charged in Specification 1 of Charge III.  Only this one incident between BriNY 11787 and appellant, on 30 December 2005, was singled out and charged as an independent act of enticement in Specification 2 of Charge III.  This adds to our concern that the specification may be alleging that sending a nude photograph itself amounted to indecent liberties or acts with a child.
We find Specification 2 of Charge III does not clearly delineate appellant’s criminal act.  The specification is ambiguous.  We construe the ambiguity in favor of appellant and find that Specification 2 of Charge III fails to state an offense.  We, therefore, set aside Specification 2 of Charge III.  

Attempt Instructions

The dissent maintains that the military judge’s instructions on attempt were inadequate because the military judge did not specifically instruct that appellant’s attempt amounted to a substantial step that “went beyond mere preparation.”  We find that the military judge’s instructions on attempt were adequate.

The elements instructions the military judge gave for a violation of 18 U.S.C. § 2422(b) substantially track the 11th Circuit’s pattern jury instruction.
  After instructing on the elements as noted above, the military judge gave several explanations to include that, “[I]t is necessary for the government to prove that the accused intended to engage in some form of unlawful sexual activity with the individual and knowingly and willfully took some action that was a substantial step toward bringing about or engaging in that sexual activity.”  In explaining the “unlawful sexual activity,” the military judge specifically noted for Specification 1 of Charge III, sodomy was listed as the unlawful sexual conduct.  The military judge went on to explain that,

The offense of sodomy, which is defined by Article 125, UCMJ, as unnatural carnal copulation; that means a person taking into that person’s mouth or anus the sexual organ of another person, or to place that person’s sexual organ in the mouth or anus of another person.

He further instructed for the offenses listing indecent acts and liberties as the unlawful sexual activity (Specifications 2 and 3), 

The offense of indecent acts or liberties with a child, which is defined by Article 134, UCMJ as committing an act upon the body of a person under the age of 16 who is not the accused’s spouse, which is indecent, meaning grossly vulgar, obscene and repugnant to common propriety and exciting lust and depraving morals relating to sexual situations intending to arouse or gratify the sexual desires of the accused or victim.  This must be done under circumstances which are prejudicial to good order and discipline or discrediting to the armed forces.   

First, we note that the defense was asked if there were any objections to the proposed instructions, and counsel replied “No, Your Honor.”  Thus, we review for plain error.
  The burden is on appellant to show error, which was plain and prejudiced the accused's substantial rights.  United States v. Hardison, , 281 (C.A.A.F. 2007) (citations omitted).  Thus, in this case, appellant must demonstrate that omissions from the military judge’s instruction (i.e., omission of the words “beyond mere preparation”) constituted material prejudice to the substantial rights of appellant.  United States v. Ober, 66 M.J. 393, 407 (C.A.A.F. 2008).  

First, the military judge did not err in instructing on attempt.  Appellant does not cite to any case holding that an attempt instruction which omits the substantial step must be “beyond mere preparation” is fatally deficient.  Instead, appellant cites to Dep't of Army, Pam. 27-9, Legal Services: Military Judges' Benchbook (1 Jan. 2010) Article 80 instructions and insists, without authority, that even though appellant was not charged with an Article 80 violation, all of the suggested Article 80 instructions must be read for the offense attempted enticement under 18 U.S.C. § 2422(b) or the instruction is fatally deficient.  

Second, if any error occurred it was certainly not plain or obvious.  In fact, several courts have held that even when the defense takes the affirmative step of proposing an attempt instruction with the “beyond mere preparation language,” the trial judge does not err in refusing to give the proposed instruction.  In United States v. Carrasco, 381 F.3d 1237 (11th Cir. 2004), appellant requested a specific instruction detailing that a “substantial step” for attempt must go “beyond mere preparation.”  The district court refused to give the proposed instruction and instead instructed the jury that they must find “a substantial step towards the commission of that crime which strongly corroborates the defendant's criminal intent.”  Id. at 1242.  The Eleventh Circuit found “The only substantive difference between the proposed instruction and the instruction the district court gave to the jury is that the proposed instruction included a definition of a substantial step as ‘something more than mere preparation, but less than the last act necessary before the actual commission of the substantive crime.’”  Id.  The court found no error in failing to give the proposed instruction.  Id. at 1242-43.  Similarly, in State v. Garner, 237 Kan. 227, 243 (1985), the trial court refused to give an instruction that would distinguish between an attempt and acts of mere preparation.  The trial court gave an instruction which defined an "overt act" as “an act which constitutes a substantial step toward the completion of the crime.”  Id.  The Supreme Court of Kansas held that, considering the instructions as a whole, they were not misleading or erroneous.  Id.  See also United States v. Clay, 495 F.2d 700 (7th Cir. 1974) (giving that portion of defendants' requested instruction that an attempt means a substantial step toward completion of an act while refusing to instruct that merely preparing to do something is not an attempt was not error).  
Here, however, far from offering a proposed instruction regarding what would constitute a substantial step, trial defense counsel said he had no objection to the instructions given by the military judge.  When reviewing for plain error, courts have been even more reluctant to find an attempt instruction was lacking for failure to define substantial step.  See United States v. Contreras, 950 F.2d 232, 240 (5th Cir. 1991) (no plain error because appellant had not demonstrated that the omission of the “substantial step” language could have meant the difference between acquittal and conviction); United States v. Valencia, 907 F.2d 671, 687 (7th Cir. 1990) (no plain error for failure to mention that a "substantial step" beyond "mere preparation" is required in order to convict a person for an attempt, when the instruction at issue read “To attempt an offense means willfully to do some act in an effort to bring about or accomplish something the law forbids.”).
Third, appellant has failed to show material prejudice to a substantial right.  An appellate court reviews “the judge's decision to give or not give a specific instruction, as well as the substance of any instructions given, to determine if they sufficiently cover the issues in the case and focus on the facts presented by the evidence.”  United States v. McDonald, 57 M.J. 18, 20 (C.A.A.F. 2002) (citations and quotations omitted).  Here, the issue was sufficiently covered as the military judge required the panel to find that appellant intended to engage in unlawful sexual activity and willfully took action that was a substantial step toward bringing about or engaging in that sexual activity.  The government was not relieved of its responsibility to prove every element by the military judge’s instruction.  Id. at 22.

The military judge did not omit an instruction.  What appellant complains of is the military judge’s failure to give a “more specific or amplified instruction on the meaning of terms” in the required instruction—an amplification appellant never requested.  See United States v. Glover, 50 M.J. 476, 478 (C.A.A.F. 1999).  Even assuming arguendo that, as the dissent finds, the military judge failed to give required instructions, we find any omission was harmless beyond a reasonable doubt.  

Once it is determined that a specific instruction is required but not given, the test for determining whether this constitutional error was harmless is whether it appears “beyond a reasonable doubt that the error complained of did not contribute to the verdict obtained.” Chapman v. California, 386 U.S. 18, 24 (1967).  Stated differently, the test is: “Is it clear beyond a reasonable doubt that a rational jury would have found the defendant guilty absent the error?”  Neder v. United States, 527 U.S. 1, 18 (1999).  
United States v. DiPaola, 67 M.J. 98, 102 (C.A.A.F. 2008) (quoting and citing United States v. McDonald, 57 M.J. 18, 20 (C.A.A.F. 2002)).  For the reasons we detail above in the factual sufficiency section, we find that Specifications 1 and 3 of Charge III are not only factually sufficient, but that any error in the attempt instruction was harmless beyond a reasonable doubt.  
Lesser-Included Offenses

Appellant was charged with possession of child pornography, which had been in interstate commerce, in violation of 18 U.S.C. § 2252A.  At trial, appellant’s defense counsel made a Rule for Courts-Martial. [hereinafter R.C.M.] 917 motion to dismiss as to the 18 U.S.C. § 2252A possession of child pornography charge noting the government had “not established that the document was a part of interstate or foreign commerce under 2252A(a)(6)(C).”  The government responded that “the lesser-included offense of Article 134, Clause 1 or 2 can be used.”  The military judge, relying on United States v. Reeves, 62 M.J. 88 (C.A.A.F. 2005) and United States v. Martinelli, 62 M.J. 52 (C.A.A.F. 2005), found that an offense charged under clause 3, includes clauses 1 and 2 as lesser included offenses.  

In Schmuck v. United States, the Supreme Court called for a textual comparison of elements to determine if one offense’s elements are a subset of the others, in which case it would be a lesser included offense.  489 U.S. 705 (1989).  More recently, CAAF has upheld the requirements that all elements be both pled and proven.  See United States v. Medina, 66 M.J. 21, 25 (C.A.A.F. 2008);
 United States v. Miller, 67 M.J. 385, 388 (C.A.A.F. 2009).  
To determine whether a lesser offense is necessarily included in the offense charged, we apply the "elements test" derived from the Supreme Court's decision in United States v. Schmuck.  Medina, 66 M.J. at 25.  We look to the statutory elements of the offenses in question, and not to conduct proven at trial in determining if one offense is included in another.   Id.  In United States v. Medina, CAAF explained that the requirement of notice to an accused may still be met, though the elements are not a subset of the charged offense, if the charge sheet makes the accused aware of any alternative theory of guilt.  66 M.J. at 27. 
In this case, clause 1 and 2, Article 134, UCMJ offenses do not survive the Schmuck textual analysis, as they contain elements not included in the 18 U.S.C. § 2252A offense applied to the appellant through clause 3 of Article 134, UCMJ.  Clauses 1 and 2 of Article 134, UCMJ, contain the following elements: (1) the accused did or failed to do certain acts; and (2) under the circumstances, the accused's conduct was to the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces; clause 3, Article 134, UCMJ does not contain these elements.  The clause 1 and 2 elements were not listed on the charge sheet, nor were they discussed at the time trial defense counsel filed a motion for a bill of particulars.  In fact, there was no discussion of the potential lesser included offenses prior to appellant’s R.C.M. 917 motion.  Rather, the trial defense counsel made a tactical decision for appellant to plead not guilty, in a mixed plea case, to a charge that the government could not prove, and it was only after the tactic proved successful that appellant was made to defend against two new elements contained in two new charges.  

In United States v. Medina, CAAF instructed, “In a contested case, a reviewing court must consider whether or not the prosecution proceeded on the premise or theory that the conduct alleged under clause 3 was also prejudicial to good order or service discrediting in order to affirm under clauses 1 or 2 in the event the clause 3 theory is invalidated.”  66 M.J. at 27 (citing United States v. Smith, 45 C.M.R. 38, 41 (1972); United States v. Mayo, 12 M.J. 286, 292 (C.M.A. 1982)).  There may be a situation where we find the prosecution put an accused on notice and proceeded on a theory that included clauses 1 or 2 while only pleading clause 3 of the article, but this is not that case.  We hold that, in this case, where the additional elements were not listed on the charge sheet, nor in response to the motion for a bill of particulars, nor discussed prior to the granting of the defense’s R.C.M. 917 motion, the government did not proceed on the premise or theory that the conduct was also prejudicial to good order or service discrediting.  Thus, we cannot affirm the Specification of Charge II, possession of child pornography.   

Omitted Exhibit

Appellant pled guilty to Specifications 4 and 5 of Charge VII, wherein he was charged with conduct unbecoming an officer and a gentleman by videotaping acts of oral and anal sodomy between himself and two other men, on two occasions, and maintaining the videotape. 

The videotape that appellant maintained of the sex acts he pled guilty to having committed was marked as Prosecution Exhibit 31.  During appellant’s trial, the government offered and the military judge admitted Prosecution Exhibit 31, over defense objection.  Prosecution Exhibit 32, a stipulation of fact signed by trial defense counsel, government counsel, and appellant, details that Prosecution Exhibit 31 is a videotape of “the accused and two other adult individuals engaging in homosexual conduct,” which is “direct evidence relating to Charge VII, Specifications 4 and 5 (Conduct Unbecoming an Officer), in [sic] which the accused previously pled guilty.”   

At trial, government counsel requested to play thirty seconds of the video in open court and to make the rest of the video available to the panel so that the members could watch the full tape if they wished.  The military judge denied the government’s request to play the tape in open court, instead providing the tape to the panel to view at their discretion.  

The court’s copy of the record of trial contains the videocassette marked as Prosecution Exhibit 31, however, the video does not show appellant engaging in indecent acts with two other males for thirty seconds or more.  Rather, Prosecution Exhibit 31 contains only three seconds of homosexual conduct in the first hour of the tape and forty-three seconds of heterosexual conduct at the end of the tape and is otherwise blank.  We, therefore, specified the issue to counsel of whether the record of trial is incomplete.  

A complete record of the proceedings and testimony is required for every general court-martial in which the sentence includes death, a dismissal, a punitive discharge, or any other punishment that exceeds the jurisdictional limits of a special court-martial.  See UCMJ art. 54(c)(1)(A).  Rule for Courts-Martial 1103(b)(2)(D)(v) mandates that a complete record include “exhibits . . . which were received in evidence.”  Appellant claims, in response to the specified issue, that the omission of Prosecution Exhibit 31 makes the record of trial incomplete.

Before affirming any record of trial from which an exhibit is missing, this court must determine, first, whether the absence of the omitted exhibit renders the record of trial incomplete, and, second, if so, whether the government has successfully rebutted the presumption of prejudice to the accused which automatically arises therefrom.  United States v. Cudini, 36 M.J. 572, 573 (A.C.M.R. 1992) (citations omitted).  
The test for determining whether the record is incomplete is whether the omitted matter constitutes a “substantial” omission from the record. United States v. McCullah, 11 M.J. 234, 236-37 (C.M.A. 1981).  Whether or not an omission is substantial is analyzed on a case-by-case basis.  United States v. Embry, 60 M.J. 976, 979 (Army Ct. Crim. App. 2005) (citations omitted).  Omissions from the record of trial which affect the rights of the accused at trial are substantial.  United States v. Abrams, 50 M.J. 361, 363 (C.A.A.F. 1999).  

A substantial omission from the record “raises a presumption of prejudice which the government must rebut.”  Cudini, 36 M.J. at 573 (citing United States v. Gray, 7 M.J. 296 (C.M.A. 1979)).  An insubstantial omission, conversely, “does not raise the presumption and does not change a record's characterization as complete.”  Cudini, 36 M.J. at 573 (citing McCullah, 11 M.J. at 237).

We find that the omission of Prosecution Exhibit 31 is insubstantial and that the record of trial is substantially complete.  First, we note that appellant pled guilty to the offenses set out in Specifications 4 and 5 of Charge VII, the charges to which Prosecution Exhibit 31 pertained.  Second, Prosecution Exhibit 31 was only provided to the members during sentencing deliberations and then was only provided for them to view “at their discretion.”  Third, the record contains an undisputed description of the omitted matters at Prosecution Exhibit 32.  Prosecution Exhibit 32 denotes that Prosecution Exhibit 31 is a videotape of “the accused and two other adult individuals engaging in homosexual conduct.”

In Prosecution Exhibit 32, the contents of the Prosecution Exhibit 31 were sufficiently summarized.  See United States v. Eichenlaub, 11 M.J. 239, 240 (C.M.A. 1981) (findings and sentence affirmed based upon detailed summarization of missing discussion); United States v. White, 52 M.J. 713, 716 (Army Ct. Crim. App. 2000) (missing videotape exhibit, which was used by appellant during his testimony on the merits to describe the interior of his car was not a substantial omission because appellant and two government witnesses described the interior of the car in varying degrees); but see United States v. Seal, 38 M.J. 659, 663 (A.C.M.R. 1993) (the omission of two videotapes showing the appellant and his unit in a combat situation amounted to a substantial omission where the “dramatic effect” of the tapes was not sufficiently duplicated by other testimony.)

Even assuming, arguendo, that the omission of Prosecution Exhibit 31 was substantial, thereby raising the presumption of prejudice, the government successfully rebutted that presumption.   In finding no prejudice, we rely largely on the reasons detailed above.  These reasons include that appellant pled guilty to the offenses to which the omitted exhibit pertained, that Prosecution Exhibit 32, a stipulation of fact, details the contents of the omitted exhibit, and that the omitted exhibit was provided for the panel to use only during sentencing and then only at their discretion.  The omission of Prosecution Exhibit 31 did not prejudice the appellant, and the omission in no way impedes our appellate review.

Sentence Reassessment and Appropriateness
We set aside the findings of guilty as to the Specification of Charge II and dismiss Charge II.  We set aside the findings of guilty as to Specification 2 of Charge III and dismiss Specification 2 of Charge III.  Additionally, in order to conform the findings to the evidence, the findings as to Specifications 1 and 2 of Charge VI are both modified to except and set aside the words "sodomy and."  

In light of the modifications to the findings, we must reassess the sentence.  A sentence reassessment differs from our Article 66, UCMJ responsibility to determine that the sentence is appropriate.  In instances such as these, we must assure not only that the sentence is appropriate in relation to the affirmed findings of guilty, but we must also assure that the sentence is no greater than that which would have been imposed if the prejudicial error had not been committed.  UCMJ art. 66; United States v. Moffeit, 63 M.J. 40, 42 (C.A.A.F. 2006); United States v. Peoples, 29 M.J. 426, 428 (C.M.A. 1990); Sales, 22 M.J. at 307-08. 
Having reassessed the sentence, we affirm so much of the sentence as provides for a dismissal, twenty years confinement, and total forfeiture of pay and allowances.  We conclude, pursuant to Article 66, UCMJ that such a sentence is appropriate for the offenses; and we additionally conclude that such an affirmed sentence is no greater than would have been awarded by a court-martial for the charges and specifications that we hereby affirm.

We have considered the other assignments of error and the errors personally asserted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982) and find them to be without merit.  The Specification of Charge II and Charge II and Specification 2 of Charge III are set aside and dismissed.  The modified findings and the remaining findings of guilty are affirmed.  

GIFFORD, Judge, concurring in the result.  

I write separately to state that, while I agree with the ultimate result of the case, I find troubling the military judge’s instructions regarding Specifications 1 and 3 of Charge III.  Because I do not find plain error, however, I do not join my colleague in her dissent.

As discussed by both my colleagues, in Specifications 1 and 3 of Charge III, appellant was charged with violating 18 U.S.C. § 2422(b) as assimilated via Article 134, Uniform Code of Military Justice (hereinafter UCMJ)—attempted enticement of a minor for unlawful sexual activity via the internet.  When instructing on these offenses, the military judge (in pertinent part) advised panel members of the elements of Charge III.  After he completed advising on the elements of the pertinent specifications of Charge III, he provided further definitional guidance by stating:  “it is necessary for the government to prove that the accused intended to engage in some form of unlawful sexual activity with the individual and knowingly and willfully took some action that was a substantial step toward bringing about or engaging in that sexual activity.”  The military judge did not provide any further guidance on what, if anything, the government was required to establish in order to prove that the appellant attempted to entice the "victims" under the provisions of 18 U.S.C. § 2422(b).

I agree with my brethren that the military judge's definitional instructions varied from his elemental instructions, (i.e., it shifted the focus from requiring intent to entice to requiring intent to commit the sexual activity).  As a result, the requirement that appellant must have possessed the intent to commit the sexual activity should be the law of this case.  See e.g., United States v. Sales, 22 M.J. 305, 307 (C.M.A. 1986).  For clarity, however, I believe that neither this court nor our superior court should adopt the minority view of 18 U.S.C. § 2422(b) used by the trial judge (i.e., interpret the statute to focus on attempt to entice versus attempt to engage in the unlawful sexual activity).  See generally United States v. Winckelmann, ARMY 20070243, slip. op. at 6 (Army Ct. Crim. App. 30 Nov. 2010) (noting a majority of federal circuits and our superior court hold 18 U.S.C. §2422(b) requires only the intent to entice). 

Although the military judge shifted the focus of the intent from enticement to the underlying sexual activity when providing definitional guidance—the element on which he was instructing remained attempt.  The military judge's obligation to instruct on that element was clear.  Rule for Courts-Martial [hereinafter R.C.M.] 920(e).  Neither R.C.M. 920(e), 18 U.S.C. § 2422(b), nor binding case law, however, mandated use of the "magic language" of "beyond mere preparation" when instructing on the Article 134 offense in Charge III which assimilated 18 U.S.C. § 2422(b).  When examining the instructions for the various federal circuits—both instructions specific to 18 U.S.C. § 2422(b) and the non-enumerated "attempt" instructions (i.e., where the “attempt” language is not embedded within the text of the offense or associated with a specific offense)—the guidance is neither uniform regarding the explanation of the elements of the offense nor standardized regarding potentially associated definitions (e.g., use of "beyond mere preparation" language).
  Additionally, with extreme limited exception,
 neither the federal case law nor the various pattern jury instructions reflect a practice where the non-enumerated "attempt" instruction (or 18 U.S.C. § 2422(b)) are given the extensive elemental and definitional consideration provided in Article 80, UCMJ.  Finally, in general, aside from the guidance in R.C.M. 920(e) and case law which provides guidance on the adequacy of instructions in general, military jurisprudence does not specifically address what instructions should be given for an Article 134, UCMJ, charge which assimilates federal law (e.g., 18 U.S.C. § 2422(b)).  For the foregoing reasons, appellant's claim that the military judge failed to use the language "beyond mere preparation" is without legal merit.  

Notwithstanding the above, the military judge was required to provide instructions to "sufficiently cover the issues in the case and focus on the facts presented by the evidence."  United States v. Maxwell, 45 M.J. 406, 424 (C.A.A.F. 1996) (citing United States v. Snow, 82 F.3d 935, 938-939 (10th Cir. 1996)).  Despite the conclusion that appellant’s claim is without legal merit, I find the military judge's instructions minimally sufficient.  The military judge provided the required instructions on each of the elements for Specifications 1 and 3 of Charge III.  When providing subsequent definitional guidance for those elements, however, the military judge provided nominal guidance to assist the panel in this legally and factually complex case.  Military case law has long recognized the complexities involved in applying attempt law to a particular fact pattern.  See e.g., United States v. Byrd, 24 M.J. 286 (C.M.A. 1987).  Those complexities are even more patent when one recognizes that the conduct in question for Specifications 1 and 3 of Charge III was predicated in large part on speech (or the equivalent thereof) using the internet as the means to convey appellant’s intent.  In light of such considerations and the resources available to judges in developing instructions, the military judge should have exercised greater discretion by providing better definitional guidance to the panel.  In doing so, he would thereby ensure he more than adequately "cover[ed] the issues in the case and focus[ed] on the facts presented by the evidence."  Maxwell, 45 M.J. at 424 (citations omitted).  See also e.g., United States v. Garner, 69 M.J. 31 (C.A.A.F. 2010).
    

Nevertheless, I do not agree with the dissent that (in effect), the military judge should have incorporated the elements of Article 80, UCMJ, into his instruction.  Article 80, UCMJ, is a distinct offense under the UCMJ with its own discrete elements.  Indeed, in the absence of binding guidance from our superior court, inclusion of instructions on the elements of Article 80 may have been error itself.  Rather, when assimilating an “attempt” offense under Article 134, UCMJ, it appears logical to examine the concomitant federal case law, any attendant instructions, and our superior court’s decisions to determine what, if any, instructions he must give or those he may give to a particular assimilated federal statute, thereby ensuring he "cover[s] the issues in the case and focus[es] on the facts presented by the evidence."  Maxwell, 45 M.J. at 424 (citations omitted).  The novelty of having an attempt offense within the text of a federal statute assimilated under Article 134, UCMJ, will likely pose instructional challenges.  It is a challenge, however, that our knowledgeable and conscientious judiciary is more than adequately prepared for and is amply empowered with resources to execute.  

In sum, while the instructions were minimally sufficient, the inadequacies in the case do not rise to the level of plain error—as would be required to grant relief in appellant's case.  See United States v. Powell, 49 M.J. 460, 463 (C.A.A.F. 1998).  Accordingly, I concur in the result.

HAM, Judge, concurring in part, dissenting in part and in the result.


I concur with the plurality’s decision to set aside the Specification of Charge II and Charge II for the reasons stated.  I also concur with the plurality’s decision to set aside Specification 2 of Charge III (attempted enticement of Detective Giardina (BriNY 11787) on 30 December 2005).  As to Specification 2 of Charge III, the act appellant is alleged to have attempted to commit – indecent acts or liberties with a child by emailing a picture of a nude man to Detective Giardina – is fatally flawed because indecent acts or liberties must occur in the physical presence of the child. 
I dissent from the plurality’s decision to affirm Specification 3 of Charge III (attempted enticement of Ms. KM (Il ovean al 12) on 14 July 2005) and I would set aside and dismiss that specification as legally and factually insufficient.  As to Specification 3, appellant’s acts do not amount to more than mere preparation, in my view, and therefore are not a “substantial step” sufficient to constitute an attempt to engage in unlawful sexual activity with Il ovean al 12.  Accordingly, I would set aside the findings of guilty to Specifications 2 and 3 of Charge III, and dismiss those specifications.
I would also set aside the findings of guilt to Specification 1 (as well as Specifications 2 and 3) of Charge III, because the military judge erred when he failed to adequately instruct the members on the meaning of “attempt” as it applies to “attempted persuasion or enticement” of a minor in violation of 18 U.S.C. § 2422(b) under the facts of this case. 
In light of the court’s unanimous agreement to set aside and dismiss Charge II and its Specification and Specification 2 of Charge III, and my view regarding Specifications 1 and 3 of Charge III, I would order a sentence rehearing.   

Legal and Factual Sufficiency of Specification 2, Charge III – 

Attempted Enticement of Detective Giardina (BriNY 11787) on 

30 December 2005

As the plurality opinion describes, Charge III and its four specifications alleged violations of clause 3, Article 134, UCMJ.  Specifically, the government alleged that appellant “knowingly attempted to persuade and entice” Detective Giardina, posing as a fourteen year-old boy known as “BriNY 11787” (Specifications 1 and 2) and Ms. KM, posing as a fourteen and fifteen year-old boy known as “Il ovean al 12” and “2CUTE4U231,” respectively, (Specifications 3 and 4) to “engage in sexual activity for which a person may be charged with a criminal offense” either sodomy (Specification 1) or indecent acts or liberties with a child (Specifications 2 and 3), in violation of 18 U.S.C. § 2422(b). The members found appellant not guilty of Specification 4 of Charge III. 
  
In my view, the evidence is legally and factually insufficient to sustain appellant’s conviction to Specification 2 of Charge III.  In this Specification, appellant was charged with attempting to persuade and entice Detective Giardina, posing as a fourteen year-old boy (BriNY 11787), “to engage in sexual activity for which a person may be charged with a criminal offense.”  The sexual activity specifically alleged in Specification 2 was that appellant emailed Detective Giardina a digital image of “a male lying naked holding an erect penis to a subject he believed to be a fourteen year-old male for the purposes of engaging in sexual activity, which constitutes a violation of [Article 134, UCMJ], indecent acts or liberties with a child . . . .” (emphasis added.) 

Although not clear, it appears the prosecution’s theory at trial was that the only reason this specification was an attempt and not a completed offense was that Detective Giardina was not actually a fourteen year-old boy. This conclusion is supported for two reasons:  first, the prosecution separated this single event from an otherwise ongoing course of conduct charged as a violation of § 2422(b) in Specification 1 that included the date of the conduct alleged in Specification 2 (30 December 2005); and second, the prosecution very deliberately worded Specification 2 differently than the other three specifications that alleged a violation of § 2422(b) to highlight that the conduct that amounted to “indecent acts or liberties with a child” alleged in Specification 2 was appellant’s emailing the image to Detective Giardina.  
In Specifications 1, 3, and 4, the prosecution alleged that appellant did “knowingly attempt to persuade and entice [Detective Giardina and Ms. KM posing as teenage boys] to engage in sexual activity for which a person may be charged with a criminal offense (to wit: [sodomy or indecent acts of liberties with a child, in violation of Article 125 and 134, UCMJ]”) (emphasis added).  In contrast, Specification 2 alleged that appellant did
knowingly attempt to persuade and entice [Detective Giardina,] whom [appellant] believed to be a 14 year-old boy, to engage in sexual activity for which a person may be charged as a criminal offense (to wit: [appellant] sent a JPEG file containing an image of a male lying naked holding an erect penis to a subject he believed to be a 14 year-old male for the purposes of engaging in sexual activity, which constitutes a violation of [Article 134, UCMJ] . . . )(emphasis added).
  

 In United States v. Miller, 67 M.J. 87 (C.A.A.F. 2008), the Court of Appeals for the Armed Forces (CAAF) ruled that the offense of taking indecent liberties with a child requires that the act must occur in the “physical presence” of the child.  Id. at 89-90.  Here, the act set forth as the gravamen of the offense was appellant’s attempt to persuade BriNY 11787 to “engage in” the offense of indecent acts or liberties of a child by appellant’s emailing him the nude picture which, the government also alleged, was the offense of indecent acts or liberties.
  As in Miller, “no reasonable factfinder could conclude that [a]ppellant committed an act that tended to effect the element of being in the detective’s physical presence.” Id. at 91.  Therefore, again as in Miller, appellant’s “act did not tend to effect the commission of the completed offense, and no reasonable factfinder could find him guilty of [this offense].”  Id.   

Similar to the offense of taking indecent liberties with a child, the elements of the offense of committing an indecent act with a child include that the act be “upon or with the body of a certain person,” and requires physical contact.  United States v. Baker, 57 M.J. 330, 334 (C.A.A.F. 2002) (military offense of indecent acts with a child must be done in presence of victim) (citing United States v. Knowles, 15 U.S.C.M.A. 404, 405, 35 C.M.R. 376, 377 (1965)). Accordingly, appellant cannot be found guilty of attempting to persuade or entice Detective Giardina into committing a violation of this provision of Article 134, UCMJ, as the government alleged he did, because appellant’s attempted acts could not, as a matter of law, amount to the offense of indecent acts or liberties with a child, even if he believed Detective Giardina was a fourteen year-old boy.
Additionally, no reasonable factfinder could find that the mere act of appellant emailing a picture to Detective Giardina amounted to a “substantial step,” a direct movement toward committing the offense of indecent acts or liberties with a child.  Nor am I convinced beyond a reasonable doubt that appellant went beyond mere preparation, and I cannot conclude that the evidence is both legally and factually sufficient to support appellant’s conviction in Specification 2 of Charge III.
Legal and Factual Sufficiency of Specification 3, Charge III – Attempted Enticement of Ms. KM (Il ovean al 12) on 14 July 2005


I would also set aside appellant’s conviction for the specification involving Ms. KM posing as “Il ovean al 12.”  I do not believe the evidence with respect to Ms. KM is either legally or factually sufficient to constitute an attempt to engage in indecent acts or liberties with a child. 


The sole evidence on this specification consisted of one online chat between appellant and KM posing as a fifteen year-old boy.  The full transcript of the chat is as follows:

NYJOJO2G[9:04 PM]: u in nyc

Il ovean al 12 [9:05 PM]: yeah

NYJOJO2G [9:05  PM]: where

NYJOJO2G [9:05 PM]: gay or bi

Il ovean al 12 [9:05 PM]: brooklyn

Il ovean al 12 [9:05 PM]: bi

NYJOJO2G [9:05 PM]: kool

Il ovean al 12 [9:05 PM]: you

NYJOJO2G [9:06 PM]: manhattan

NYJOJO2G [9:06 PM]: bi

Il ovean al 12 [9:06 PM]: great

NYJOJO2G [9:06 PM]:  u had sex with a guy

Il ovean al 12 [9:06 PM]: not yet

NYJOJO2G [9:07 PM]: u looking for younger or older

Il ovean al 12 [9:07 PM]: older

NYJOJO2G [9:07 PM]: kool

Il ovean al 12 [9:07 PM]: are you older

NYJOJO2G [9:07 PM]: y

Il ovean al 12 [9:07 PM]: age

NYJOJO2G [9:08 PM]: 27

Il ovean al 12 [9:08 PM]: location

NYJOJO2G [9:08 PM]: manhatten [sic]

NYJOJO2G [9:09 PM]: east side

Il ovean al 12 [9:09 PM]: you have sex with guys

NYJOJO2G [9:10 PM]: young men

Il ovean al 12 [9:10 PM]: how young

Il ovean al 12 [9:10 PM]: 15?

NYJOJO2G [9:11 PM]: they want

Il ovean al 12 [9:11 PM]: what

NYJOJO2G [9:11 PM]: if they want

Il ovean al 12 [9:12 PM]: brb 

[eleven minute break]

Il ovean al 12 [9:23 PM]: hey

NYJOJO2G [9:23 PM]: yes

NYJOJO2G [9:23 PM]: u free tonight

Il ovean al 12 [9:24 PM]: gotta go talk soon?

NYJOJO2G [9:24 PM]: ok

Il ovean al 12 [9:24 PM]: got a number

NYJOJO2G [9:24 PM]: e-mail me u want to get together

Il ovean al 12 [9:26 PM]: ok

see ya

NYJOJO2G [9:26 PM]: bye

Unlike the plurality, I cannot conclude that this evidence is either factually or legally sufficient to establish an attempt to “engage in some form of unlawful sexual activity,” specifically indecent acts or liberties with a child.  The plurality finds that “the questions regarding Il ovean al 12’s sexual preferences and appellant’s expressed willingness to engage in sex with someone of Il ovean al 12’s age shows appellant was knowingly and willfully attempting to persuade Il ovean al 12 to engage in sexual activity with him.”  I disagree that any reasonable factfinder could conclude that this exchange on its own is an attempt to persuade Il ovean al 12 to engage in sexual activity.  The remarks in the conversation are simply too preliminary.  Further, when ll ovean 12 takes a break from the conversation with NYJOJO2G, it is Il ovean al 12 who reinitiates the conversation eleven minutes later, not NYJOJO2G.  
Nor can I conclude that this exchange was a “substantial step in bringing about or engaging in that sexual activity.” The plurality finds that “[w]hen appellant requested a meeting, the offense was complete.” At best, appellant was exploring whether it would be worthwhile to ask him to meet, but he never took that additional step.  If Il ovean al 12 had responded that he was “free tonight,” appellant might have taken that next step, but that is completely speculative and we cannot twist the law because the “investigator” in this specification was untrained. 
However, even if appellant’s question was a request to meet, I cannot conclude as a matter of law or fact that such a “request” constitutes a “substantial step” and a direct movement toward the sexual activity of engaging in indecent acts or liberties with a child.  First, as discussed above in connection with Specification 2 involving Detective Giardina, the chat above must constitute a substantial step toward being in the physical presence of someone who appellant believed was a fifteen year-old boy and of committing the offense of indecent acts or liberties with him.  As soon as Il ovean al 12 indicates he “gotta go talk soon?” appellant, instead of attempting to “persuade” appellant to remain in the chat and proceed to further arrangements to meet that night or some other time for some unspecified reason, simply responds “ok.”  When Il ovean al 12 asks appellant if he “got a number,” appellant responds that Il ovean al 12 should “e-mail [him]” if Il ovean al 12 wanted “to get together.”  Again, rather than pursuing Il ovean al 12 for a meeting somewhere to do unspecified things, NYJOJO2G puts the onus on Il ovean al 12 to contact him if Il ovean al 12 “want[s] to get together.”

Even where an accused is already in the physical presence of the intended victim,”[s]exual posturing, preening, and socializing” may not amount to a “substantial step” toward accomplishing the goal of an indecent act.  See United States v. McGinty, 38 M.J. 131, 132-33 (C.M.A. 1993) (holding that members could find that “personal touching,” specifically the accused “running his fingers through the hair” of the victim and “hugging him,” constituted more than mere preparation and was a substantial step toward an indecent act).  See also United States v. LeProwse, 26 M.J. 652, 655 (A.C.M.R. 1988) (holding that approaching two young boys, skipping rocks with them, seeking their confidence, “asking boys if they were willing to go under a nearby bridge and remove their pants for a dollar,” and, when the boys refused, “follow[ing] them and offer[ing] to raise the price to $2.50” amounted to more than mere preparation to commit indecent act).  
In this case, asking whether  Il ovean al 12 was “free tonight” does not amount to more than mere preparation, as it is not a substantial step toward commission of the offense of indecent acts or liberties with a child.
  Whether or not appellant’s words would constitute an attempt to persuade or entice is not relevant here, where the military judge instructed the members that the attempt must be to engage in sexual activity.  Cf. United States v. Rothenberg, 610 F.3d 621 (11th Cir. 2010) (“sexually solicitous communication by means of interstate commerce, without more,” can constitute a substantial step in violation of 18 U.S.C. §2422(b) so as to complete the crime of attempt where law in circuit recognized “essence of crime is the attempted enticement of someone the defendant believes to be a minor, not actual engagement in sexual activity with a minor”) (citations omitted).  While the entire exchange between appellant and KM, who appellant believes to be a fifteen year-old boy, is completely offensive, lurid and utterly inappropriate, it is insufficient to meet the elements of 18 U.S.C. § 2422(b) as the military judge instructed. 
The Military Judge’s Instructions Concerning 18 U.S.C. § 2422(b)
The members’ duty to apply the law to the facts in reaching their verdict in this case was unnecessarily complicated by the instructions they received. With regard to the three specifications of which appellant was found guilty, the military judge instructed the members that they must be convinced beyond a reasonable doubt that:

One, that [at the specific times and places of each specification], the accused knowingly used the Internet, a means of interstate commerce, to attempt to persuade or entice [Detective Frank Giardina (BriNY 11787), or Ms. KM (Il ovean al 12)] whom the accused believed to be a 14 year-old boy [with respect to Det. Giardina and a 15 year-old boy with respect to Ms. KM] to engage in sexual activity, as charged; 

Two, that, at the time, the accused believed that such individual was less than 18 years of age;


Three, that if the sexual activity had occurred, the accused could have been charged with a criminal offense under the law, to wit:  sodomy in violation Uniform Code of Military Justice, Article 125 [in Specification 1, or indecent acts or liberties with a child, in violation of Uniform Code of Military Justice, Article 134 in Specifications 2 and 3];


Four, that the accused acted knowingly and willfully; and

Five, that, at the time, Title 18, U.S. Code Section [2422(b)] was in existence.
The military judge further instructed the members that “[i]t is not necessary for the government to prove that the individual to be enticed was in fact less than 18 years of age; but it is necessary for the government to prove that the accused believed such individual to be under that age.”  The military judge instructed the members concerning “attempt,” as follows:

Also, it is not necessary for the government to prove that the individual was actually persuaded or enticed to engage in sexual activity; but it is necessary for the government to prove that the accused intended to engage in some form of unlawful sexual activity with the individual and knowingly and willfully took some action that was a substantial step toward bringing about or engaging in that sexual activity (emphasis added).

Finally, the military judge informed the members that he had “taken judicial notice” of the offense of  sodomy, in violation of Article 125, UCMJ, and indecent acts or liberties with a child, then a violation of Article 134, UCMJ.  The military judge described those offenses but did not specifically list their elements or inform the members that appellant had to have the specific intent to commit each of those elements.
 

“A military judge is obligated to ‘assure that the accused receives a fair trial.’” United States v. Wolford, 62 M.J. 418, 419 (C.A.A.F. 2006) (quoting United States v. Graves, 1 M.J. 50, 53 (C.M.A. 1975)).  “This obligation includes the duty to ‘provide appropriate legal guidelines to assist the jury in its deliberations . . . .’” Id. (quoting United States v. McGee, 1 M.J. 193, 195 (C.M.A. 1975)).  “The military judge [has an] independent duty to determine and deliver appropriate instructions . . . .  United States v. Westmoreland, 31 M.J. 160, 163-64 (C.M.A. 1990).  The judge’s instructions are a “vital stage” of any court-martial.  Id. at 420 (quoting United States v. Groce, 3 M.J. 369, 370 (C.M.A. 1977)). 

 “Failure to object to an instruction or to omission of an instruction before the members close to deliberate constitutes waiver of the objection in the absence of plain error.”  R.C.M. 920(f).  “[T]he waiver rule in RCM 920(f) applies only to the instructions listed in RCM 920(e)(7), but does not apply to ‘[r]equired instructions’ such as those on reasonable doubt, elements of the offenses, and affirmative defenses[.]”  United States v. Davis, 53 M.J. 202, 205 (C.A.A.F. 2000) (quoting United States v. Taylor, 26 M.J. 127, 128 (C.M.A. 1988)) (emphasis added).  Accordingly, we review appellant’s instructional claims de novo.  Wolford, 62 M.J. at 420 (analyzing, inter alia, whether the military judge provided appropriate instructions concerning the definition of child pornography). See also United States v. Smith, 68 M.J. 316, 319 (C.A.A.F. 2010) ("The question of whether a jury was properly instructed [is] a question of law, and thus, review is de novo.”)(internal quotations and citations omitted).  See also United States v. Hearn, 66 M.J. 770, 775 (Army Ct. Crim. App. 2008) (waiver rule does not apply to required instructions).

When a military judge's instruction incorrectly describes elements of an offense, we analyze that error for prejudice under a standard of harmlessness beyond a reasonable doubt. United States v. Upham, 66 M.J. 83, 86 (C.A.A.F. 2008) (citing Neder v. United States, 527 U.S. 1, 17, 119 S. Ct. 1827, 144 L.Ed.2d 35 (1999)). Error is harmless beyond a reasonable doubt when there is no "reasonable possibility that the evidence [or error] complained of might have contributed to the conviction." United States v. Moran, 65 M.J. 178, 187 (C.A.A.F. 2007) (quoting Chapman v. California, 386 U.S. 18, 24, 87 S.Ct. 824, 17 L.Ed.2d 705 (1967) (brackets in original)). We consider two factors in analyzing the harmlessness of an instructional error: "whether the matter was contested, and whether the element at issue was established by overwhelming evidence." Upham, 66 M.J. at 87.


United States v. Forney, 67 M.J. 271, 280 (C.A.A.F. 2009) (Effron, C.J. concurring in the result).

Preliminarily, the military judge instructed the members that the “attempt” required to convict appellant was to “engage in some form of unlawful sexual activity with the individual,” rather than “to persuade or entice” one to engage in sexual activity.  I agree with the plurality that, regardless of how this court or our superior court ultimately decides the issue of what “attempt” is required under §2422(b), we must examine the issues on appeal in this case applying the law as instructed by the military judge.  See United States v. Staples, 435 F.3d 860, 866 (8th Cir. 2006); United States v. Romero, 136 F.3d 1268, 1272-73 (10th Cir. 1998) (applying law of the case to hold the government to the burden of proving each element of a crime as set out in a jury instruction to which it failed to object, even if the unchallenged jury instruction goes beyond the criminal statute’s requirements).  

The version of the federal statute at issue, 18 U.S.C. § 2422(b), in effect at the time of appellant’s trial made it a crime for any person to use a means of interstate commerce to “knowingly persuade[], induce[], entice[], or coerce[], any individual who has not attained the age of 18 years, to engage in prostitution or any sexual activity for which any person can be charged with a criminal offense, or attempt[] to do so, shall be fined under this title and imprisoned for not less than 5 years and not more than 30 years.” 18 U.S.C. § 2422(b) (2006).  Neither Detective Giardina nor Ms. KM were actually teenage boys, however, so appellant could never complete the offenses alleged; rather, he could only “attempt to do so.”  As a result, the government only charged appellant with attempts. 

Regardless of the legal inability or impossibility of committing the completed offense, there is also the question whether appellant’s acts amounted to “attempts” to commit the completed offense under the law.  If Detective Giardina and Ms. KM were indeed teenage boys, did appellant’s acts actually amount to “attempts” to “engage in some form of unlawful sexual activity with the individual?”

The fact that the statute includes both a completed offense and an attempted offense in the same provision does not dilute the requirements necessary in order to convict the accused of an attempt.  In other words, the essential legal requirements necessary to commit an “attempt” remain the same regardless of whether the attempt is charged as a separate statutory violation (like that found in Article 80, UCMJ), or is instead included in a federal statutory provision like 18 U.S.C. § 2422(b), charged as a violation of Article 134, UCMJ.  See United States v. Anzalone, 41 M.J. 142, 146 (C.M.A. 1994) (holding that “with no hint of congressional intent to the contrary,” the court measures “an alleged ’attempt’ under other provisions of the Code against the definitional yardstick that Congress provided for that term in Article 80, UCMJ.”).  There is no reason to jettison this rationale when faced with a federal statutory provision that includes an attempt provision charged under clause 3, Article 134, absent congressional intent to the contrary, particularly where the federal definition of attempt is virtually identical to that under military law.

As a consequence, the military judge was responsible for fully instructing the members concerning the law of attempt. While appellant was not facing an allegation that he violated the military attempt provision contained in Article 80, UCMJ, violation, the military judge was still required to instruct the members adequately on the essential attributes of the difficult and legally vexing concept of attempt, viewed the same in federal law as in military law.  That, in my view, he did not do.

“Unlike some simple military offenses, attempt is a more complex, inchoate offense that includes two specific elements designed to distinguish it from mere preparation . . .  [t]he distinction between preparation and attempt has proven difficult for courts and scholars alike.”  Redlinski, 58 M.J. 117, 119 (C.A.A.F. 2003) (discussing attempts under Article 80, UCMJ) (citations omitted).  Military case law reflects a long history of attempting to explain and apply the law of attempt, with all of its complexity, to different scenarios.  See, e.g., Anzalone, 41 M.J. 142; United States v. Schoof, 37 M.J. 96 (C.M.A. 1993); Byrd, 24 M.J. 286. “The crime of ‘attempt’ requires that the perpetrator do some act, with the specific intent to commit an offense . . .  that is a ‘a substantial step’ toward accomplishing that offense – ‘some overt act, beyond mere preparation.’” United States v. Jones, 37 M.J. 459, 461 (C.M.A. 1993) (citations omitted).  In order to be criminal, an accused’s acts must “go beyond preparatory steps and be a direct movement toward the commission of the intended offense.”  Redlinski, 58 M.J. at 119 (setting aside plea where record did not “evidence, either explicitly or inferentially, that [a]ppellant understood the distinction or that he had sufficient knowledge of any of the four elements of attempt”). 

In United States v. Garner, 69 M.J. 31 (C.A.A.F. 2010) our superior court faced the issue of whether a plea to a violation of 18 U.S.C  § 2422(b) was provident.  In upholding the conviction, the court found that the military judge had correctly explained that an attempt required “more than mere preparation,” and that a “substantial step” was “one that is strongly corroborative of [the accused’s] criminal intent and is indicative of [the accused’s] resolve to commit the offenses.” Id. at 32 (citing Byrd, 24 M.J. at 290).  Here, not only did the military judge fail to instruct the members on the distinction between mere preparation and a substantial step, he failed to alert the members that there even was such a distinction.  Due to the nature of the evidence in this case, that distinction was especially important, in my view.

The members should have been instructed, in some fashion, of these essential elements of the crime of attempt - in order to find appellant guilty of  attempting “to engage in some form of unlawful sexual activity with the individual,” either sodomy or indecent acts or liberties with a child, that:
(a) the accused did a certain overt act

(b) the acts were done with the specific intent to commit the offense or either sodomy or indecent acts or liberties with a child; 

(c) that the acts amounted to more than mere preparation, that is they were a substantial step and a direct movement toward the commission of the intended offense;

(d)  that such acts apparently tended to bring about the commission of the offense of sodomy or indecent acts or liberties with a child except for a circumstance unknown to the accused or an unexpected intervening circumstance which prevented completion of the offense.

Dep’t of Army, Pam. 27-9, Legal Services: Military Judges’ Benchbook [hereinafter Benchbook], para. 3-4-1 (15 September 2002) (emphasis added).  See  Redlinski, 58 M.J. at 119.  The military judge further should have advised the members in some fashion that:
Preparation consists of devising or arranging the means or measures necessary for the commission of the attempted offense.  To find the accused guilty of this offense, you  must find beyond a reasonable doubt that the accused went beyond preparatory steps, and his/her act(s) amounted to a substantial step and a direct movement toward the commission of the intended offense.  A substantial step is one that is strongly corroborative of the accused’s criminal intent and is indicative of his resolve to commit the offense.

Proof that the offense of [sodomy or indecent acts or liberties with a child] actually occurred or was completed by the accused is not required. However, it must be proved beyond a reasonable doubt that, at the time of the act(s), the accused intended every element of [sodomy, indecent acts or indecent liberties with a child].

Benchbook, para. 3-4-1.

Of all these essential elements and attributes of the offense of attempt, the military judge only partially covered two – the notion that “some action,” i.e. “a certain overt act” is required; and that the action was “substantial step toward bringing about or engaging in sexual activity.” Missing are (a) the definition of a “substantial step,” that is, that it is one “strongly corroborative of the accused’s criminal intent and is indicative of his resolve to commit the offense,” (b) the distinction between “mere preparation,” and a “substantial step,” (c) direction that the overt acts must “apparently tend to bring about” the commission of sodomy or indecent acts or liberties with a child “except for a circumstance unknown to the accused or an unexpected intervening circumstance which prevented completion of the offense; (d) direction that the government must prove beyond a reasonable doubt that at the time of the acts, appellant intended every element of sodomy or indecent acts or liberties with a child; and (e) the specific elements of sodomy and indecent acts or liberties with a child and applicable definitions.  Cf. Redlinski, 58 M.J. at 119 (setting aside finding where accused entered plea of guilty to attempt, was advised of the elements of the underlying offense, but “was never advised that an attempt requires that he commit an ‘overt act,’ with ‘specific intent,’ and that the act amount ‘to more than mere preparation,’ and apparently tend ‘to effect the commission of the intended offense.’”).  

 The military judge’s failure to properly instruct the members is not harmless beyond a reasonable doubt. The defense argued at trial that the government did not prove beyond a reasonable doubt that appellant was the person engaging in the chats with Detective Giardina and Ms. KM.  The evidence overwhelmingly established that appellant was “NYJOJO2G.”  The defense also contended, however, that the government did not prove that the chat with KM amounted to a substantial step toward engaging in indecent acts or liberties.  The evidence did not overwhelmingly establish that appellant “attempted to engage in unlawful sexual activity,” particularly with regard to Specifications 2 and 3, and, in fact, the legal and factual sufficiency of all three Specifications of Charge III continues to be hotly contested on appeal. 

Accordingly, I would also set aside the findings of guilty as to Specifications 1, 2, and 3 of Charge III and authorize a rehearing on Specification 1, dismiss Specifications 2 and 3, and order a sentence rehearing.  Applying those factors set forth in Judge Baker’s concurring opinion in United States v. Moffeit, 63 M.J. 40, 43 (C.A.A.F. 2006) (Baker, J., concurring), leads me to conclude that this court should remand this case.  First, appellant was sentenced by members. Id. (“As a matter of logic, judges of the Courts of Criminal Appeals are more likely to be certain of what a military judge alone would have done than what a panel of members would have done.”).  Second, “there are changes in the penalty landscape, including instances where charges with significant exposure or aggravating circumstances are taken off the table.”  Id.  Each of the three specifications of Charge III of which appellant was convicted carried a sentence, inter alia, of thirty years confinement, for a total of ninety years confinement for Charge III alone.  The Specification of Charge II and Charge II included, inter alia, a maximum five years confinement.  Accordingly, even if the plurality decision is correct, it removes thirty-three years of confinement from the potential maximum punishment, and, under my view, approximately ninety years from the potential maximum punishment of 115 years that appellant faced.  In addition, the three specifications of Charge III of which appellant was convicted were the gravamen of the alleged misconduct.  These reasons argue strongly for a rehearing on sentence, rather than a reassessment at our level. 
The disturbing and depraved nature of appellant’s conduct should not obscure the need for the government to prove his guilt of every element of each offense charged beyond a reasonable doubt, and for the military judge to properly instruct the members. Because, in my view, the military judge did not adequately instruct the members on the concept of attempt, and the evidence is not legally or factually sufficient to sustain a conviction to Specifications 2 and 3 of Charge III, I dissent and would remand the case in accordance with this opinion.

FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Judge HAM took final action on this case prior to her permanent change of duty station.





� The Bailey court also dismissed constitutional concerns regarding the criminalizing the communications, noting, “Defendant simply does not have a First Amendment right to attempt to persuade minors to engage in illegal sex acts.”  228 F.3d at 639; see also United States v. Dwinells, 508 F.3d 63, 71 (1st Cir. Mass. 2007).  





� In United States v. Garner, our superior court specifically identified this circuit split and explicitly decided not to resolve the issue, noting, “The present case does not require us to rely on either Gladish or Goetzke, nor does it require us to address the lower court's interpretation of those cases.  In contrast to those contested cases, the case before us involves a guilty plea . . . .” 69 M.J. 31, 33 (C.A.A.F. 2010).





� The verbatim instructions from the military judge are as follows:





One, that [at the specific times and places of each specification], the accused knowingly used the internet, a means of interstate commerce to attempt to persuade or entice [Detective Frank Giardina (BriNY 11787), or Ms. KM (il ovean al 12)] whom the accused believed to be a 14 year-old boy [with respect to Det. Giardina] and a 15 
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year-old boy [with respect to Ms KM] to engage in sexual activity, as charged; 


   	


Two, that, at the time, the accused believed that such individual was less than 18 years of age;





Three, that if the sexual activity had occurred, the accused 


could have been charged with a criminal offense under the law, to wit:  sodomy in violation Uniform Code of Military Justice, Article 125 [in Specification 1], [or] indecent acts or liberties with a child, in violation of Uniform Code of Military Justice, Article 134 [in Specifications 2 and 3];





Four, that the accused acted knowingly and willingly;





Five, that, at the Title 18, U.S. Code Section 2422(b) was in existence.





� We find Specifications 1 and 3 of Charge III to be legally and factually sufficient under the defense favorable instruction given by the military judge.  Although we find the line of cases that hold a conviction under the statute simply requires the intent to persuade, or attempt to persuade, compelling, we apply the intent and substantial step as instructed by the military judge.  The evidence is factually and legally sufficient under either standard.


� The Eleventh Circuit’s pattern instruction at the time of appellant’s trial read as follows:





The Defendant can be found guilty of that offense only if all of the following facts are proved beyond a reasonable doubt: 





First: That the Defendant knowingly used [the mail][a computer] [describe other interstate facility as alleged in indictment] to attempt to persuade, induce, entice [or coerce] an individual under the age of eighteen (18) to engage in sexual activity, as charged; 





Second: That the Defendant believed that such individual was less than eighteen (18) years of age; 





Third: That if the sexual activity had occurred, the Defendant could have been charged with a criminal offense under the law of [identify the state]; and 





Fourth: That the Defendant acted knowingly and willfully. 





Eleventh Circuit Pattern Jury Instructions, Criminal Cases (2003), previously available at www.ca11.uscourt.gov/documents/jury/crimjury.pdf.  See also United States v. Cherer, 513 F.3d 1150, 1154 n. 1 (9th Cir. 2008) (citing Eleventh Circuit Pattern Jury Instructions, Criminal Cases (2003), available at www.ca11.uscourt.gov/documents/jury/crimjury.pdf). 


� The dissent suggests that forfeiture (and the plain error standard that accompanies forfeiture) does not apply, because the military judge’s omissions in the attempt instruction amounted to a failure to provide an instruction as to the elements of the offense.  United States v. Winckelmann, ARMY 20070243, slip. op. at 35 (Army Ct. Crim. App. 30 Nov. 2010) (Ham, J. dissenting).  The military judge, as detailed above, read all of the elements of 18 U.S.C. § 2422(b) and then instructed the panel that they must find each of the elements.  Having listed the elements, he went on to 
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provide definitions.  Appellant argues in his brief that the military judge “failed to completely define what constituted an attempt.”  What is at issue here is whether the military judge provided an acceptable definition of attempt, rather than whether he omitted an element of the offense.


� The military judge did not have the benefit of United States v. Medina when he made his ruling, as appellant was tried nearly a year before the 14 February 2008 decision in Medina.  


� See e.g., 


Pattern Criminal Jury Instructions for District Courts of the First Circuit, §§ 4.18.00 and 4.18.2422(b) (providing the instruction for "attempt" and 18 U.S.C. §2422(b) respectively ) available at http://federalcriminaljuryinstructions.com/uploads/1st_Circuit_Criminal_Instructions_2008_Revision.pdf ; 


Third Circuit Pattern Criminal Jury Instructions, § 7.01 (instructions for "attempt") available at http://www.ca3.uscourts.gov/criminaljury/tocandinstructions.htm; 
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Fifth Judicial Circuit District Judges Association Pattern Jury Instructions, § 1.32 (instructions for "attempt") available at http://www.lb5.uscourts.gov/juryinstructions/crim2001.pdf; 


Sixth Judicial Circuit District Judges Association Pattern Jury Instructions, § 5.01 ("attempt" instruction - provides instruction on both "beyond mere preparation" and the specific intent to commit the underlying offense) available at http://www.ca6.uscourts.gov/internet/crim_jury_insts.htm; 


Pattern Criminal Federal Jury Instructions for the Seventh Circuit, § 4.07 ("attempt" instruction) available at  http://www.ca7.uscourts.gov/pjury.pdf; 


Manual of Model Criminal Jury Instructions for the District Courts of the Eighth Circuit, § 6.18.2422B (18 U.S.C. § 2422(b) instruction) available at http://www.juryinstructions.ca8.uscourts.gov/criminal_instructions.htm; 


Ninth Circuit Model Criminal Jury Instructions, § 8.161 (specific instruction 18 U.S.C. § 2422(a), but commenting on 18 U.S.C. § 2422(b)) available at http://207.41.19.15/web/sdocuments.nsf/ddfcae883f401d45882576f100661bbb/115dfa5a4ae018ac8825774200818b58?OpenDocument&Highlight=0,2422; 


Criminal Pattern Jury Instructions for the Tenth Circuit, § 1.32 ("attempt" instruction) available at http://federalcriminaljuryinstructions.com/uploads/10th_Circuit_Jury_Instructions_Criminal_2006_PDF.pdf; and


Eleventh Circuit Pattern Jury Instructions (see footnote 5, majority opinion infra).





� The Sixth Judicial Circuit provides expansive definitions for its "attempt" instructions which parallel, to some degree, the elements of Article 80, UCMJ.  available at http://www.ca6.uscourts.gov/internet/crim_jury_insts.htm





� Although Garner post-dates appellant's trial, the language used therein to instruct on the element of attempt is long-standing, not novel, and instructive to illustrate how a military judge may formulate a sound attempt instruction (see e.g., discussion in United States v. Byrd, 24 M.J. 286 (C.M.A. 1987)).  





� Specification 1 alleged that appellant, on divers occasions, “knowingly attempted to persuade and entice Detective Frank Giardina (BriNY 11787), whom [appellant] believed to be a fourteen year-old boy, to engage in sexual activity for which a person may be charged with a criminal offense . . . to wit: sodomy . . . . ”





Specification 2 alleged that, on a single occasion, appellant knowingly 


attempted to persuade and entice Detective Giardina (BriNY 11787), whom appellant 


 “believed to be a 14 year-old boy, to engage in sexual activity for which a person 


may be charged with a criminal offense . . . ”(as further described infra).





Specification 3 alleged that, on or about 14 July 2005, appellant “knowingly attempted to persuade and entice Ms. [KM] (Il ovean al 12), whom [appellant] believed to be a 15 year-old boy, to engage in sexual activity for which a person may be charged with a criminal offense . . . to wit: indecent acts or liberties with a child . . . .”





Appellant was also charged, inter alia, with three specifications of conduct unbecoming an officer for essentially this same conduct, although charged as “engag[ing] in cyber-sex via online chats” with Detective Giardina and KM. The members found appellant guilty of two of the three specifications under Article 133, UCMJ based on the chats, and the military judge found the Article 133, UCMJ offenses multiplicious for sentencing with the corresponding Article 134, UCMJ, offenses alleging violations of 18 U.S.C. § 2422(b).





 


� The government’s rationale for charging in this specification what it otherwise may have charged as a standalone offense under the UCMJ is not apparent from the specification.  One persuasive rationale is that the maximum sentence for a violation of § 2422(b) at the time of appellant’s trial was confinement for thirty years (since amended so the maximum punishment is confinement for life). In comparison, the maximum sentence for a standalone offense of indecent acts or liberties with a child under the UCMJ, was, inter alia, confinement for seven years.  At the time the government drafted the charges against appellant, it did not have the benefit of CAAF’s decision in Miller, which clarified that under these facts the government could not charge appellant with the crime of indecent acts or liberties with a child.


 


� In contrast, in Specification 3, as discussed below, the gravamen of the offense was that appellant attempted to persuade Ms. KM to engage in indecent acts or 


liberties, the completed offense for which would be “Il ovean al 12” and appellant meeting and appellant’s committing indecent acts or liberties with a child in “Il ovean al 12’s” presence.  The government’s theory again was that the only reason appellant did not commit the underlying offense was that Ms. KM was not actually a fifteen year-old boy.  The question addressed below is whether, apart from the factual impossibility of completing the offense, appellant’s acts amounted to more than mere preparation. 


� One of the factors the majority considers is the length of time the chat involved.  Although the total time of the chat is twenty-one minutes, there is an eleven minute break in the middle of the chat.  


� While amending 18 U.S.C. § 2422 in 1998, the House of Representatives proposed a statutory provision which would criminalize “contact” or  “attempted contact” with a minor for the purpose of engaging in sexual activity.  H.R. Rpt. 105-557 § 101(c)(2) (Jun. 3, 1998)  (proposing amendment to 18 U.S.C. § 2422 to include “knowingly contact[ing a minor] for the purpose of engaging in any sexual activity . . . for which any person may be criminally prosecuted, or attempts to do so . . .”).  The Senate found that the provision “would be extremely difficult to enforce and would invite court challenges,” and it did not appear in the final version of the law.  See 144 Cong. Rec. S12257, 12263 (1998) (discussing “Protection of Children From Sexual Predators Act of 1998,” which amended 18 U.S.C. § 2422(b)).  “In criminal 
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law terms, the act of making contact is not very far along the spectrum of an overt criminal act.  Targeting ‘attempts’ to make contact would be even more like prosecuting a thought crime.”  Id.  Appellant’s activities are more akin to “attempted contact” with a minor, the exact conduct Congress declined to make criminal. 


� The Manual for Courts-Martial, United States (2000 ed.) requires the following elements for the offenses of sodomy, indecent acts and indecent liberties with a child:


	51. Article 125 – Sodomy


	b. Elements


(1)  That the accused engaged in unnatural carnal copulation with a certain other person or with an animal.


(Note: Add either or both of the following elements, if applicable)


That the act was done with a child under the age of 16.
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That the act was done by force and without the consent of the other person.





87.  Article 134 – (Indecent acts or liberties with a child)


	b.  Elements


	     (1)  Physical contact.


 (a)  That the accused committed a certain act upon or with the body of a certain person;


(b)  That the person was under 16 years of age and not the spouse of the accused;


		(c)  That the act of the accused was indecent;


	(d)  That the accused committed the act with intent to arouse, appeal to, or gratify the lust, passions, or sexual desires of the accused, the victim, or both; and


(e)  That, under the circumstances, the conduct of the accused was to the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces.


	(2)  No physical contact.


		(a)  That the accused committed a certain act;


	(b)  That the act amounted to the taking of indecent liberties with a certain person;


(c)  That the accused committed the act in the presence of this person;


(d)  That this person was under 16 years of age and not the spouse of the accused; 


(e)  That the accused committed the act with the intent to arouse, appeal to, or gratify the lust, passions, or sexual desires of the accused, the victim, or both; and


(f)  That, under the circumstances, the conduct of the accused was to the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces.











� Even analyzing the issue for plain error, I find the military judge’s failure to completely and properly instruct the members on the law of attempts is plain, obvious error that materially prejudiced appellant’s substantial rights, and would still grant the same relief.  See United States v. Powell, 49 M.J. 460, 463 (C.A.A.F. 1998).


� The federal definition of attempt is virtually identical to the military definition.  


See United States v. Johnson, ___ F.Supp. 2d ___, 2010 U.S. Dist. LEXIS 57925 (W.D. Mo. June 11, 2010) (describing attempt under federal law as requiring specific intent to engage in criminal conduct and “conduct constituting a ‘substantial step’ toward the commission of the substantive offense which strongly corroborates the actor’s criminal intent”) (citing United States v. Lucas, 499 F.3d 769, 781 (8th Cir. 2007)). “A substantial step must be something more than mere preparation, yet may be less than the last act necessary before the actual commission of the substantive crime.”  Id. (quoting United States v. Mims, 812 F.2d, 1068, 1077 (8th Cir. 1987)).  See also United States v. Munro, 394 F.3d 865 (10th Cir. 2005) (to prove attempted inducement or enticement under 18 U.S.C.§ 2422(b), “the government had to show that Munro took a ‘substantial step’ towards the commission of the ultimate crime, and that such step was more than mere preparation”) (citing �HYPERLINK "http://web2.westlaw.com/find/default.wl?tf=-1&spa=army-000&rs=WLW10.06&referencepositiontype=S&serialnum=2003742852&fn=_top&sv=Split&referenceposition=1180&findtype=Y&tc=-1&ordoc=2005900843&mt=Westlaw&db=506&vr=2.0&rp=%2ffind%2fdefault.wl&pbc=CA13CE2C" \t "_top"�United States v. Ramirez, 348 F.3d 1175, 1180 (10th Cir. 2003)�). In fact, one of the military’s leading cases on military attempt law looks to the federal definition in order to clarify military law.  United States v. Byrd, 24 M.J. 286, 290 (C.M.A. 1987) (“Of some aid in reducing the confusion is the view of [a federal circuit court] that, to be guilty of an attempt, a ‘defendant must have engaged in conduct which constitutes a substantial step toward the commission of the crime,’ and ‘that a substantial step must be conduct strongly corroborative of the firmness of the defendant’s criminal intent.”) (citing United States v. Jackson, 560 F.2d 112, 116 (2d Cir 1977)); United States v. Mandujano, 499 F.2d 370, 376 (5th Cir. 1974); and ALI Model Penal Code § 5.01 (1962)). 


� I agree with the majority that the missing portion of the sentencing videotape does not amount to a “substantial omission.” I would not reach the issue of whether the government has overcome any presumption of prejudice that would attach otherwise.
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