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MEMORANDUM OPINION

-----------------------------------------
MAHER, Judge:
A military judge sitting as a general court-martial convicted appellant, in accordance with his pleas, of attempted rape in violation of Article 80, Uniform Code of Military Justice, 10 U.S.C. § 880 [hereinafter UCMJ].
  The military judge sentenced appellant to a dishonorable discharge, confinement for ninety months, and reduction to Private E1.  The convening authority approved only so much of the adjudged sentence as provides for a dishonorable discharge, confinement for fifty months, and reduction to the grade of Private E1.
  
The case is before us for review under Article 66, UCMJ.  In his only assignment of error, appellant asserts that the military judged erred by considering collateral administrative matters concerning sex offender treatment programs when deciding appellant’s sentence.  In an affidavit filed with this court by appellate government counsel, the military judge states that she did not consider such matters during her sentencing deliberations.  Although the parties have presented a factual dispute concerning a collateral issue, a post-trial hearing conducted pursuant to United States v.  Dubay, 17 U.S.C.M.A 147, 37 C.M.R 411 (1967) is not required.  In view of the reduction of appellant’s sentence to confinement from ninety months to fifty months, we find that any potential error was harmless and we will affirm the findings and the sentence.
BACKGROUND

During the providence inquiry, appellant told the military judge that shortly after he deployed to Camp Arifjan, Kuwait, he decided to enter a female shower tent because he thought it “would be a good way to get a female alone.”  He said he left when he saw that the tent was empty.  More than one month later, appellant decided to enter a different female shower tent.  Prior to walking into the tent, he donned a black ski mask and a pair of Gore-Tex gloves.  There were no females in the shower area of the tent, but one female was in the dressing area and appellant “quickly ran” from the tent when she saw him.  A few days later, appellant awoke very early in the morning, gathered his ski mask, gloves, a condom, and a knife with a five-inch blade, and he walked to yet another female shower facility.  The sign outside the tent stated that the shower facility was open but upon entering the tent appellant discovered that it was empty.  Appellant then decided to hide outside the tent and wait for a female to enter.  A short time thereafter, Private First Class (PFC) GR went into the shower tent.  Before following PFC GR into the shower tent, appellant flipped the sign outside the tent to indicate that the shower facility was closed “so he would not be discovered raping [PFC GR].” 
Once inside the shower facility, appellant put on his ski mask and gloves and he attempted to put on the condom but could not do so because he could not achieve an erection.  Angered by this incident, appellant shoved the condom in his pocket and pulled out his knife.  He then walked into the dressing area of the shower facility where he saw PFC GR.  As he approached, PFC GR turned toward him and appellant raised his knife and pointed it at her.  Private First Class GR started to scream and continued to do so “in an incredibly loud manner.”  Appellant ran from the shower facility but was caught by a soldier who responded to PFC GR’s screams.  
During the sentencing phase of appellant’s court-martial, PFC GR testified that after appellant attacked her, she could not sleep and she had nightmares several times a week.  She testified that in her nightmares, someone approached her “from behind [her] with a black mask, all in black” and attacked her.  Private First Class GR further testified that before the attack, she was “a very talkative person,” she was always laughing and joking and she got along with everyone.  However, after appellant attacked her, she became really quiet and had problems trusting men.  She also said that she continued to be frightened by thoughts of the incident, she became “very nervous and anxious” when she trie[d] to talk about the attack,” and she said appellant’s eyes continued to haunt her.  She testified that after the attack, she sought help at different times from psychiatrists and a chaplain.  She said that the psychiatrists prescribed sleep and anxiety medications and also antidepressants.  Further, PFC GR testified that at the time of the attack, she had served in Iraq for about twelve months.  She said she was a truck driver and had “run missions” in convoys throughout the region.  She testified that on one mission her truck was hit by a rocket propelled grenade which disabled the vehicle and resulted in the convoy being stuck in a hostile area for more than three hours.  She also said she had been at camps in Iraq which were the targets of mortar fire.  But, she said that none of these events affected her as strongly as the attack by appellant affected her.  
Following appellant’s court-martial, the military judge held a “Bridging the Gap” session.
  In an affidavit submitted to this court, trial defense counsel asserts that during that session, the military judge “explained that part of her reasoning for the 90 month sentence was to ensure [appellant] received the military correctional system’s most extensive sexual offender rehabilitation, which was located at Fort Leavenworth [and the military judge said] there was a minimum seven-year adjudged sentence threshold for such access.”  In an affidavit responding to these assertions, the military judge said she was “certain that [she] did not make that statement for several reasons.  First, [she] never told counsel the reasons for her sentences” because in her opinion, “that would be the equivalent of piercing [her] deliberative process.  Second, [she] would never have made an unqualified statement like” that asserted by trial defense counsel because “a huge number of variables” entered her deliberative process.  And, “[t]hird, [her] sentences were never based on whatever administrative processes occurred to an accused after trial.”  The military judge further said that she did not “know now, and didn’t know while serving as a military judge, where the best sexual offender programs in the military confinement network exist [and she did not] know if a sentence of 90 months would have resulted in [appellant’s] going to a particular confinement facility.”
DISCUSSION
In United States v. McNutt, 62 M.J. 16, 20 (C.A.A.F. 2005), our superior court addressed the issue of whether “the military judge improperly considered the collateral administrative effect of the ‘good-time’ policy in determining Appellant's sentence and this error prejudiced Appellant.”  In resolving this issue, that court said, 

In general, “‘courts-martial [are] to concern themselves with the appropriateness of a particular sentence for an accused and his offense, without regard to the collateral administrative effects of the penalty under consideration.’” . . . The reason for the preference is that “the purported effect of a collateral [consequence] cannot be used to becloud the question of an accused's guilt or innocence.”  To ignore it “would mean that [military judges] would be required to deliver an unending catalogue of administrative information to court members. . . . The waters of the military sentencing process should [not] be so muddied.” 
. . . 

[T]he general preference for prohibiting consideration of collateral consequences is applicable to the military judge's consideration of the Army “good-time” credits.  Each accused deserves individualized consideration on punishment.  Thus, “proper punishment should be determined on the basis of the nature and seriousness of the offense and the character of the offender, not on many variables not susceptible of proof.”  
McNutt, 62 M.J. at 19-20 (citations omitted).  
The analysis employed in McNutt applies in appellant’s case.  Appellant should have been sentenced without regard to whether he would be eligible for a sex offender treatment program.  Subsequent eligibility and entrance into such a program is precisely the sort of variable that is not susceptible to proof at trial and generally should not be considered in arriving at an appropriate sentence.  See United States v. Mamaluy, 10 U.S.C.M.A. 102, 107, 27 C.M.R. 176, 181 (1959).  Thus, in assessing an appropriate sentence in appellant’s case, consideration of whether appellant would benefit from the “the military correctional system’s most extensive sexual offender rehabilitation” program would have been error.
After reviewing the conflicting affidavits presented by the parties and the entire record of trial, however, we conclude that even if the military judge considered such collateral administrative matters when sentencing appellant, the error would not result in any relief for appellant.  In United States v. Ginn, 47 M.J. 236, 243 (C.A.A.F. 1997), our superior court found that Article 66(c), UCMJ, “does not authorize a Court of Criminal Appeals to decide disputed questions of fact pertaining to a post-trial claim, solely or in part on the basis of conflicting affidavits submitted by the parties.”  Instead, Article 66(c), UCMJ, indicates that Congress intended this court to act as “a fact finder in an appellate review capacity and not in the first instance as a trial court.”  Id. at 242.  But, as noted by our superior court in Ginn, we need not always order a post-trial evidentiary hearing when an appellant submits affidavits to this court.  Id. at 248.  Specifically, we do need to order an evidentiary hearing “if the facts alleged in the affidavit allege an error that would not result in relief even if any factual dispute were resolved in appellant's favor.”  Id.  
Turning to the instant case, there is unquestionably a conflict in the post-trial affidavits submitted by the parties.  Trial defense counsel states that the military judge explained that she considered the benefit of a treatment program available at Fort Leavenworth when she was deliberating on appellant’s sentence.  The military judge asserts that she is “certain” that she did not make this statement.  We find that the facts alleged in appellant’s affidavit “would not result in relief even if any factual dispute were resolved in appellant's favor;” therefore, a post-trial hearing is not required.  
The military judge sentenced appellant to, inter alia, confinement for ninety months.  Pursuant to a pretrial agreement, the convening authority agreed to disapprove any confinement in excess of sixty months.  Further, after considering appellant’s clemency petition, the convening authority granted clemency by reducing the sentence to confinement to fifty months.
  Thus, in light of the entire record of trial and appellant’s relatively lenient sentence to confinement, we find that even if the factual disputes in the parties’ affidavits were resolved in appellant’s favor, the outcome would not result in any relief for appellant.  The reduction of appellant’s sentence to confinement, by the pretrial agreement and the convening authority’s grant of clemency, makes any such error harmless.  We conclude with confidence that if the military judge considered the administrative consequence of ensuring that appellant be placed in a sexual offender treatment program, any such consideration constitutes harmless error.  
We have considered the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

The findings and the sentence are affirmed.
Senior Judge BARTO and Judge HOLDEN concur.
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Clerk of Court

� Appellant also pled guilty to assault with intent to commit rape in violation of Article 134, UCMJ, but the military judge found that offense to be multiplicious with the offense of attempted rape and dismissed it with prejudice.





� Pursuant to a pretrial agreement, the convening authority agreed to disapprove any sentence to confinement in excess of sixty months.  After reviewing appellant’s clemency petition, the convening authority approved a sentence to confinement for fifty months.





� The facts in this section are taken from the providence inquiry and the stipulation of fact.


� “Bridging the Gap” sessions are post-trial meetings between the military judge and trial and defense counsel.  These sessions are designed to promote trial advocacy skills and serve as valuable professional development for counsel.  See United States v. McNutt, 62 M.J. 16, 17 n.1 (C.A.A.F. 2005). 


� The record of trial does not reflect the basis upon which the convening authority granted clemency.  The staff judge advocate recommended no clemency.  In matters submitted pursuant to Rule for Courts-Martial 1105, trial defense counsel complained that appellant was denied his right to a speedy trial and that appellant was prejudiced by the denial of his request to have his psychologist testify in person as opposed to 


over the telephone.  Counsel further asserted that appellant had a two-year-old son, appellant had an unfortunate childhood, others who committed more serious offenses received lighter sentences, and although the military judge sentenced appellant in part to ensure he received the most extensive sex offender treatment possible, appellant was sent to a confinement facility that offered only a limited treatment program for sex offenders.
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