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OLMSCHEID, Judge:

A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of violating a lawful general regulation (two specifications), violating a lawful order (two specifications), making a false official statement, adultery (two specifications), and obstructing justice, in violation of Articles 92, 107, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 892, 907, and 934, [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, hard labor without confinement for ninety days, forfeiture of $500.00 pay per month for three months, and reduction to Private E1.  The convening authority approved only so much of the adjudged sentence as provides for a bad-conduct discharge, forfeiture of $500.00 pay per month for three months, and reduction to Private E1.

This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, the matters appellant personally raised pursuant to United States v. Grostefon 12 M.J. 431 (C.M.A. 1982), and the government’s reply thereto.  We agree with appellant that his convictions for violation of a general regulation (Specifications 1 and 2 of Charge I) and violation of a lawful order (Specifications 3 and 4 of Charge I), all based on his sexual relationship with two female trainees, constitute an unreasonable multiplication of charges.  We will grant appropriate relief in our decretal paragraph.  Appellant’s remaining assignments of error merit no relief, but warrant further discussion.  

BACKGROUND

During the providence inquiry, appellant testified under oath and by means of a stipulation of fact to the circumstances surrounding his pleas of guilty to the charged offenses.  Appellant admitted that between 1 February and 31 March 2004, while he was serving as a member of the cadre at the Army Airborne School, he engaged in separate sexual relationships with two female Airborne students, Private E2 (PV2) SV and PV2 RM.  Appellant was legally married to, but separated from, another woman at the time he had sexual intercourse with both PV2 SV and PV2 RM.  

Eventually, someone in appellant’s chain of command became aware of his relationship with either PV2 SV or PV2 RM and an investigation pursuant to Army Regulation (AR) 15-6 was initiated.  In late April 2004, appellant contacted PV2 RM through one of her friends who was a member of her Airborne school class.  Appellant spoke to PV2 RM by phone and advised her that, if asked, she should deny that they had any relationship outside of instructor/student.  Private RM was eventually questioned and admitted to engaging in a sexual relationship with appellant.  

DISCUSSION

Unreasonable Multiplication of Charges


Based on his sexual relationships with two trainees, appellant was charged with six separate offenses; four violations of Article 92, UCMJ (Charge I) and two violations of Article 134, UCMJ (Charge III).  Specifications 1 and 2 of Charge I alleged that appellant violated a general regulation, AR 600-20, by wrongfully engaging in a sexual relationship with PV2 SV and PV2 RM, respectively, while each attended Basic Airborne Training.  In addition, Specifications 3 and 4 of Charge I alleged that appellant violated a lawful order by engaging in the same relationships.  Finally, appellant was charged with two specifications of adultery in Specifications 1 and 2 of Charge III.  

Appellant alleges that his convictions of these offenses, based on the same two sexual relationships, constitutes an unreasonable multiplication of charges.  “[T]he principle prohibiting unreasonable multiplication of charges is one that is well established in the history of military law. . . .”  United States v. Quiroz, 55 M.J. 334, 336-37 (C.A.A.F.  2001).  “[W]hat is substantially one transaction should not be made the basis for an unreasonable multiplication of charges against one person.”  Rule for Courts-Martial [hereinafter R.C.M.] 307(c)(4) discussion.  
The government concedes that appellant’s convictions for violation of a general regulation (Specifications 1 and 2 of Charge I) and violation of a lawful order (Specifications 3 and 4 of Charge I) constitute an unreasonable multiplication of charges.  As the gravamen of both offenses is the prohibition of improper relationships between cadre and trainees, we agree with the parties and will grant appropriate relief in our decretal paragraph.

On the other hand, regarding the adultery offenses, the government asserts:

The gravamen of [the offenses alleged in Charge I] is not specifically concerned with the marital status of the perpetrator, but with ensuring the integrity of the chain of command within the military environment.  Specifications 1 and 2 of Charge III allege that appellant committed two separate acts of adultery.  The gravamen of the adultery specifications lies in the conduct of appellant, as a married soldier, engaging in sexual relations with persons not his wife and outside of his marriage.  The differences in the charges and specifications were not just differences in elements but in the fundamental purposes of the articles that appellant was charged with having violated.  Therefore, each of the specifications was aimed at a distinctly different criminal act.

We find this rationale persuasive and conclude that appellant’s convictions for violating a general regulation and adultery were not an unreasonable multiplication of charges.  Consequently, we find that appellant’s separate convictions for these offenses may stand.

Failure to Advise Appellant of the Elements of Obstruction of Justice


In Specification 3 of Charge III, appellant was apparently charged with, and pled guilty to, obstruction of justice.  The specification alleged:

In that Staff Sergeant James D. Agan, U.S. Army, did, at or near Fort Benning, Georgia, on or about 27 April 2004, wrongfully endeavor to influence the testimony of PV2 [RM] as a witness in [an] Army Regulation 15-6 Investigation, in the case of Staff Sergeant Agan, by soliciting PV2 [RM] to testify falsely concerning their relationship by denying everything relating to a personal relationship with the said SSG Agan, before such investigating officer.  

See Manual for Courts-Martial, United States, 2002 ed. [hereinafter MCM], Part IV, para. 96f (delineating sample specification for obstruction of justice).  However, the military judge did not advise appellant of the elements of this offense during the providence inquiry.
  Instead, when discussing Specification 3 of Charge III with appellant, the military judge listed the elements of the offense of soliciting another to commit an offense;
 in appellant’s case, soliciting PV2 RM to provide a false official statement to investigators.  

The military judge proceeded with the inquiry as though the offense at issue was solicitation rather than obstruction of justice.  Neither the government nor the defense questioned the military judge or objected to the apparent change in the charge.  Appellant now asserts that his plea of guilty to Specification 3 of Charge III was improvident because the military judge failed to inform appellant of the elements of obstruction of justice.     
Our superior court has held that a military judge’s failure to explain the elements of an offense to an accused during a guilty plea will constitute reversible error “unless ‘it is clear from the entire record that the accused knew the elements, admitted them freely, and pleaded guilty because he was guilty.’”  United States v. Redlinski, 58 M.J. 117, 119 (C.A.A.F. 2003) (quoting United States v. Jones, 34 M.J. 270, 272 (C.M.A. 1992)).  We do not find that appellant knew the elements of the offense of obstruction of justice in this case, because the military judge provided no explanation of those elements on the record.

The government concedes that the military judge erred, but argues that the findings of guilty should be affirmed because appellant was provident to the closely related offense that the military judge did explain, soliciting another to commit an offense.  We agree that we can affirm a finding of guilty of solicitation under the unique facts of this case.

Article 79, UCMJ, provides that “[a]n accused may be found guilty of an offense necessarily included in the offense charged.”  In United States v. Teters, 37 M.J. 370 (C.M.A. 1993), our superior court adopted the “elements test” for determining whether particular crimes were “lesser-included” offenses of a charged offense.  United States v. Weymouth, 43 M.J. 329, 333 (C.A.A.F. 1995).  This means that “[t]o be necessarily included in the greater offense the lesser must be such that it is impossible to commit the greater without first committing the lesser.”  Id. at 332.  

However, in the military, the elements of an offense are not solely made up of those provided by statute.  The President’s explanation of Article 79, UCMJ, in the Manual for Courts-Martial states that:

A lesser offense is included in a charged offense when the specification contains allegations which either expressly or by fair implication put the accused on notice to be prepared to defend against it in addition to the offense specifically charged. . . .  The notice requirement may . . . be met, depending upon the allegations in the specification, even though an included offense requires proof of an element not required in the offense charged.

MCM, Part IV, para 3.  “Thus, in the military, the specification, in combination with the statute, provides notice of the essential elements of the offense.”  Weymouth, 43 M.J. at 333.  As our superior court explained:

Under the pleadings-elements approach, . . . [e]ither the elements alleged in the greater offense (by the statute and the pleadings) fairly include all of the elements of the lesser offense or they do not.  As alleged, proof of the greater offense must invariably prove the lesser offense; otherwise, the lesser offense is not included.

Id. at 335; see also United States v. Roderick, 62 M.J. 425, 432 (C.A.A.F. 2006) (stating “we look at both the statute and the specification to determine the essential elements of each offense”) (citing Weymouth, 43 M.J. at 333).

In this case, Specification 3 of Charge III alleged that appellant committed obstruction of justice by soliciting another to testify falsely.  Thus, under the “pleadings-elements” approach described in Weymouth, the charged offense “fairly included” all of the elements of the offense of solicitation as described by the military judge.  See id.  But see United States v. Oatney, 45 M.J. 185 (C.A.A.F. 1996).  Because the military judge properly explained the elements of this offense and discussed the underlying offense with appellant, and there was no objection from the defense, we conclude that appellant was put on notice that he was facing this particular charge.  Under these facts, appellant could properly plead guilty to, and be convicted of, the lesser-included offense of solicitation.
Insufficient Factual Predicate for Adultery and Obstruction of Justice
(Charge III and its Specifications)


During the plea inquiry, the military judge explained the elements of adultery (Specifications 1 and 2 of Charge III) and, as discussed above, solicitation of another to commit an offense (Specification 3 of Charge III).  The military judge correctly stated that each offense required that appellant’s conduct was either prejudicial to good order and discipline or was of a nature to bring discredit upon the armed forces.  The military judge also provided a definition of “conduct prejudicial to good order and discipline” and “service discrediting” conduct.  Appellant admitted that the conduct alleged in each specification met this element.  Appellant now alleges that his pleas of guilty to these offenses were improvident because the military judge did not elicit a factual basis for finding that appellant’s conduct was prejudicial to good order and discipline or service discrediting.

“The military judge shall not accept a plea of guilty without making such inquiry of the accused as shall satisfy the military judge that there is a factual basis for the plea.”  R.C.M. 910(e).  The facts disclosed by such inquiry must objectively support the guilty plea.  United States v. Garcia, 44 M.J. 496, 497-98 (C.A.A.F. 1996).  “[M]ere conclusions of law recited by an accused . . . are insufficient to provide a factual basis for a guilty plea.”  United States v. Jordan, 57 M.J. 236, 239 (C.A.A.F 2002).  We look to the entire providence inquiry to evaluate the sufficiency of the factual predicate supporting a plea of guilty.  Id. at 239.  

After examining the entire providence inquiry, we conclude that the facts admitted by appellant sufficiently establish that the conduct alleged in the specifications of Charge III was prejudicial to good order and discipline and service discrediting.  Regarding the adultery offenses, appellant testified he had engaged in a sexual relationship with PV2 SV and PV2 RM while the two soldiers attended Basic Airborne Training where he was an instructor.  Appellant admitted that the two soldiers were subject to his orders.  Finally, when discussing his violation of general orders prohibiting such relationships, he agreed that having sex with a trainee compromised the integrity of appellant’s supervisory authority over that trainee, and that engaging in sexual relationships with trainees creates an actual or clearly predictable adverse impact on discipline, authority and morale.    

When discussing Specification 3 of Charge III, appellant admitted that he knew he was under investigation regarding improper relationships with female trainees.  He stated that he called PV2 RM and asked her to provide a false statement, denying any personal relationship with appellant, to investigators in the event she was interviewed.  In the stipulation of fact, appellant agreed that he made this request to “influence and impede the due investigation of the incidents and the administration of justice.”  Thus, we find no substantial basis in law or fact to question appellant’s pleas on this basis.     
CONCLUSION
Accordingly, we affirm only so much of Specification 3 of Charge III as finds that:

In that Staff Sergeant James D. Agan, U.S. Army, did, at or near Fort Benning, Georgia, on or about 27 April 2004, wrongfully solicit PV2 RM to testify falsely concerning their relationship by denying everything relating to a personal relationship with the said SSG Agan, before such investigating officer.

The findings of guilty to Specifications 3 and 4 of Charge I are set aside and those specifications are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence as approved by the convening authority.

Senior Judge JOHNSON and Judge Kirby concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� The elements of this offense are:





(1) That the accused wrongfully did a certain act;





(2) That the accused did so in the case of a certain person against whom the accused had reason to believe there were or would be criminal proceedings pending;





(3) That the act was done with the intent to influence, impede, or otherwise obstruct the due administration of justice; and





(4) That, under the circumstances, the conduct of the accused was to the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces.





MCM, Part IV, para. 96b.





� The elements of solicitation are:  





(1)  That the accused solicited or advised a certain   person . . . to commit a certain offense under the code. . .;





(2)  That the accused did so with the intent that the offense actually be committed; and





(3)  That, under the circumstances, the conduct of the accused was to the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces.





MCM, Part IV, para. 105b.
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