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MEMORANDUM OPINION

-----------------------------------------
NOVAK, Judge:


A military judge sitting as a general court-martial convicted the appellant, contrary to his pleas, of cross-dressing in the presence of others and two specifications each of indecent liberties and indecent acts, in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 134 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for two years, forfeiture of all pay and allowances, and reduction to Private E1.


In his brief and during oral argument, the appellant asserts four errors.  First, he claims that the military judge erred by admitting any rebuttal, and that the rebuttal presented was inadmissible and prejudicial hearsay.  Second, he claims he was prejudiced by the military judge’s refusal to order the government to provide an expert witness.  Third, he challenges the legal and factual sufficiency of the cross-dressing specification.  Finally, he points out what he avers to be prejudicial errors in the staff judge advocate’s (SJA’s) post-trial recommendation.  We find no error prejudicial to the appellant.

Admission of Hearsay on Rebuttal

Facts


On three occasions over the course of several months, the appellant appeared in the presence of his five-year old daughter, DG, and her five-year old friend, LA, while dressed in female attire consisting of thigh-high stockings, a bra, panties, and a slip.  He exposed his penis to both girls, and allowed his daughter to fondle it.


At trial, both girls described the above encounters.  LA testified that DG played with the appellant’s penis by holding it and moving it.
  She stated that the appellant’s penis was “big,” and that “pee” came out of it on one occasion, although she gave contradictory accounts of whether the appellant’s penis was pointing upwards or down to the floor.  DG then explained that she played games with the appellant’s penis by taking turns with LA pulling down the appellant’s underwear, and that she held the appellant’s penis on three occasions, while LA touched it on one occasion.  Both girls denied that the appellant ever pushed their hands away or otherwise told them to stop.


The appellant testified in his defense consistent with his previously admitted confession, describing in more detail the three separate encounters which he characterized as unplanned and inadvertent.  He denied that the girls touched him at all during the first episode, which occurred in DG’s bedroom; claimed that DG merely poked at his covered genitals during the second, which occurred in the hallway near the bathroom; and admitted only that DG had pulled up his slip and tugged at his underwear during the third, again in the hallway.  He stated that he slapped or pushed DG’s hand away both times she tried to touch him.  He agreed that his penis was “semi-erect” during one encounter, but averred that his arousal stemmed solely from the titillation of cross-dressing, not from the contact with the young girls.


In rebuttal, the government sought to introduce portions of videotaped interviews of the girls conducted by two forensic interviewers.  The military judge initially opined that the testimony appeared to be admissible under Military Rules of Evidence 801(d)(1) and 803(24) [hereinafter Mil. R. Evid.].  During the ensuing colloquy, the trial defense counsel specifically denied that he was alleging any fabrication or improper influence or motive.  The military judge then commented that the trial defense counsel’s assertions during pretrial motions “bordered on the area of suggestive interview techniques.” 
  The military judge concluded, “[T]here is certainly a basis for admission under [Mil. R. Evid.] 801(d)(1)(B) as a fresh complaint within a day or two of the alleged event; further, to rebut the suggestion of inaccurate memory by the young ladies in question and, also, to rebut any implied suggestion of suggestive interview techniques.”


As a result of the military judge’s decision, two social services forensic interviewers testified on rebuttal.  The military judge admitted two pages of the transcript of the first witness’ interview with DG.
  In the transcript, DG described a game where she pulled up the appellant’s dress, she and LA would then pull down his underwear, and she would feel the appellant’s penis, which “felt like it had pee in it.”  A second interviewer testified briefly as to her interview with LA, who said that she and DG played with appellant’s penis both in and out of his underwear, and demonstrated “swishing it back and forth and pulling on it.”

Discussion


Appellant challenges both the military judge’s decision to allow rebuttal evidence, and the purported bases for admissibility of the challenged evidence.

As our superior court has “stated in a whole series of cases:  ‘It is well settled that the function of rebuttal evidence is to explain, repel, counteract or disprove the evidence introduced by the opposing party.’”  United States v. Banks, 36 M.J. 150, 166 (C.M.A. 1992) (citations omitted).  We review a military judge’s decision to admit rebuttal testimony for abuse of discretion.  United States v. Rodriguez, 37 M.J. 448, 449 (C.M.A. 1993).  The military judge found that the girls’ testimony that they touched the appellant’s exposed penis on three occasions was contradicted by the appellant’s subsequent testimony that the girls only poked and pulled at his unexposed penis on two occasions.  He thus permitted the Government to present a case in rebuttal.  We agree with the military judge’s assessment of the evidence.  We next review the admissibility of the evidence actually presented.

Military Rule of Evidence 801(d)(1)(B) establishes as nonhearsay those prior statements of declarants who testify at trial and are subject to cross-examination when the statements are consistent with their trial testimony and are “offered to rebut an express or implied charge against [them] of recent fabrication or improper influence or improper motive.”  A military judge’s decision to admit prior consistent statements is reviewed for abuse of discretion.  United States v. Allison, 49 M.J. 54, 57 (1998).

After reviewing the defense case presented on the merits, we discern no claim that the girls’ testimony was the result of any recent fabrication, improper influence or improper motive.  The defense counsel consistently pursued the most logical tactic for his client by claiming that the girls’ memories were inaccurate as to the actual touching of the penis, and that their testimony failed to prove the appellant’s intent to gratify his sexual desires.  Compare Allison, 49 M.J. at 55 (theory advanced at trial that to support her claim for advantageous divorce terms, the victim’s mother manipulated and encouraged victim) and United States v. Faison, 49 M.J. 59, 60 (1998) (defense theory at trial was that teenage victim concocted allegations to get rid of stepfather who demanded that she perform chores).  Thus, we find that the military judge abused his discretion when he admitted the statements “to rebut any implied suggestion of suggestive interview techniques.”  Likewise, we reject as inapposite under Mil. R. Evid. 801(d)(1)(B) his other purported grounds for admission:  “fresh complaint” and rebuttal of “the suggestion of inaccurate memory.”  Cf.  United States v. Silvis, 33 M.J. 135, 138 (C.M.A. 1991) (Everett, S.J., dissenting) (“’fresh complaint’ . . . is a concept not recognized in the Military Rules of Evidence”).


Next, we turn to the admissibility of the statements under the then Mil. R. Evid. 803(24), “other exceptions,” which has been subsumed by the new Mil. R. Evid. 807.  Our preliminary analysis of the military judge’s decision leaves us unpersuaded that he admitted the forensic interviewers’ testimony under this rule.  His initial assertion that he thought the statements were admissible under both Mil. R. Evid. 801 and 803(24) appears to be an invitation for discussion, rather than a final ruling.  After the lengthy discussion about possible bases for admissibility, the military judge never again mentioned Mil. R. Evid. 803 (24).  We will nevertheless review the evidence to determine if it is admissible under what is known as the residual exception to the prohibition against hearsay.

Military Rule of Evidence 803(24) authorized admission of statements having circumstantial guarantees of trustworthiness when:  (A) the statements were offered as evidence of a material fact; (B) they were more probative on the point for which they were offered than any other evidence; and (C) the general purposes of the Mil. R. Evid. and the interests of justice were best served by their admission.  That is, evidence admitted under the residual hearsay exception must be both highly reliable (trustworthy) and necessary (material and probative).  United States v. Giambra, 33 M.J. 331, 334 (C.M.A. 1991).  A military judge enjoys “considerable discretion” when his decisions under this rule are reviewed on appeal.  United States v. Pablo, 50 M.J. 658, 661 (Army Ct. Crim. App. 1999).  Because this exception “is to be used ‘rarely and only in exceptional circumstances,’” United States v. Wiley, 36 M.J. 825, 829 (A.C.M.R. 1993) (citations omitted), a military judge should thoroughly document on the record his reasons for admitting the evidence, so that appellate courts can determine whether his findings of fact are “clearly erroneous” and can review his conclusions of law de novo.  United States v. Meeks, 41 M.J. 150, 161 (C.M.A. 1994) (citations omitted).  See generally Stephen A. Saltzburg et al., Military Rules of Evidence Manual 969 (4th ed. 1991) (“Because [Mil. R. Evid. 803(24)] contains so many variables, we believe that without special findings, an appellate court cannot determine whether the trial bench properly evaluated the issues before it.”)

Although the military judge made no specific findings of fact, he did at least allude to several factors relevant to assessing the reliability of the pretrial statements:  the short time between the charged events and the interviews; the personal knowledge of the children; the age-appropriate language; the length of the interviews; and the lack of indication of animosity towards, or bias against, the appellant.  We are satisfied that even if he did not specifically articulate findings, the military judge discussed sufficient criteria to establish the interviews’ circumstantial guarantees of trustworthiness.

We fail to find, however, any findings concerning the necessity for the evidence.  When the government unsuccessfully tried to admit the videotape of the interview of LA after her testimony on the merits, the military judge declared that LA was “very communicative,” “very responsive,” and “very, very confident in her testimony and not unsure at all.”  He repeated during the pre-rebuttal colloquy that he found her testimony to be “clear and coherent.”  We agree with the military judge’s assessment, and likewise find no hesitancy in DG’s clear and definite testimony.  The military judge commented that the interviews were admissible to rebut the implied suggestions that the girls “ha[d] an inaccurate memory or ha[d] been inarticulate in describing what took place.”  His conclusion is inapposite to the findings necessary under Mil. R. Evid. 803(24).  We cannot independently find any support for the conclusion that a summary of the girls’ pretrial interviews was more probative than their own unequivocal in-court testimony to prove what offenses the appellant committed.  Pablo, 50 M.J. at 662.  Accordingly, we find that the military judge abused his discretion by admitting the social workers’ testimony under the residual exception to the hearsay rule, Mil. R. Evid. 803(24).

Our inquiry does not end with the finding of error.  UCMJ art. 59(a).  We must still assess whether admission of the evidence was harmless error, that is, we must determine with “fair assurance” that it did not have a “substantial influence” on the findings.  United States v. Pollard, 38 M.J. 41, 51-52 (C.M.A. 1993).  “Error not amounting to a constitutional violation will be harmless if the factfinder was not influenced by it, or if the error had only a slight effect on the resolution of the issues in the case.”  United States v. Muirhead, 51 M.J. 94, 97 (1999) (citation omitted).

We find that the improperly admitted extract of DG’s interview merely repeated previous generally consistent testimony on the same point.  The appellant contends that LA’s language describing DG as “swishing [the appellant’s penis] back and forth” perfected the government’s case, which was thus far devoid of any evidence that the appellant acted in order to gratify his sexual desires.  We disagree.  We do not consider LA’s interview description to be substantially more damaging than either her merits testimony that DG held, moved, and played with the appellant’s “big” penis and that “pee” came out of it on one occasion, or DG’s merits testimony that she held the appellant’s penis.  Applying Chapman v. California, 386 U.S. 18 (1967), we find that the improper admission of the hearsay statements was harmless error because the statements were not important to the government’s case; the statements were cumulative; and most importantly, the military judge had an opportunity to view and hear from the most critical witnesses, the victims themselves.  See United States v. Morgan, 40 M.J. 405, 411 (C.M.A. 1994).  See also United States v. Kerr, 51 M.J. 401 (1999), citing United States v. Weeks, 20 M.J. 22, 25 (C.M.A. 1985).

Denial of the Expert Witness

Facts

At a pretrial motions hearing, the trial defense counsel requested that the government fund an expert witness, first, to help him generally prepare for trial in the area of witness suggestibility, and second, anticipating that the government would seek to have admitted under Mil. R. Evid. 803(24) two videotape recordings of pretrial interviews with the victims, to challenge the trustworthiness of the interviews.  He argued persuasively and at length about the specialized knowledge of childhood development and interview analysis techniques necessary to accurately judge the effectiveness of pretrial questioning of victims of alleged sexual abuse.  After reviewing the transcripts of the interviews, the military judge ruled that, overall, the interviews were not suggestive or coercive, and that the defense counsel had failed to show why the expert was needed for trial preparation.  He cautioned that if the expert were to review the transcripts and “come forward with favorable information for the defense,” the court would reconsider whether the expert was needed to assist the defense.


At a subsequent pretrial session, the trial defense counsel proffered that the expert had reviewed the transcripts and was “suspicious” of the reliability of portions of the interviews.  The trial defense counsel renewed his motion for production of the expert as a witness if the videotapes should be admitted.  He also proposed that, if considered, the videotapes of the interviews should not be admitted in their entirety but should be edited statement by statement.  The military judge denied the motion as “premature,” and stated, “I think you should be entitled to get the expert opinion . . . to the court . . . .  If the video is to come in, in my view either the witness should be produced or some agreement should be made concerning what her testimony would be.”


As stated, supra, on the hearsay issue, counsel and the military judge conducted a lengthy debate about the admissibility of portions of the videotaped interviews of the victims.  Then, at the close of the government’s case in rebuttal, the trial defense counsel requested, and was granted, a short recess to contact the expert to determine whether her testimony would be useful in attacking the rebuttal evidence.  After successfully reaching the expert by telephone, the trial defense counsel presented no surrebuttal.

Discussion

The appellant complains on appeal that expert testimony was necessary to assess the validity of the post-offense interviews and to assess the girls’ answers and demeanor on the stand during their merits testimony.  We review a military judge’s decision to deny a defense request for expert assistance for an abuse of discretion.  United States v. Washington, 46 M.J. 477, 480 (1997), cert. denied, 522 U.S. 1051 (1998).  The appellant has the burden of demonstrating the need for paid expert assistance. 
  In determining whether government-funded expert assistance was necessary, we apply a three-part test:  (1) why the expert assistance was needed; (2) what the expert assistance would have accomplished for the accused; and (3) why the defense counsel was unable to gather and present the evidence that the expert assistant would be able to develop.  United States v. Gonzalez, 39 M.J. 459, 461 (C.M.A. 1994).

First, the appellant claims on appeal that the military judge denied his request for assistance of the expert witness during the trial to “interpret” the validity of the victims’ testimony.  Although the appellant made a similar request in one paragraph of each of his two written briefs appended to the record as appellate exhibits, he never argued at trial that an expert witness was necessary to monitor the victims’ testimony.  During preliminary questioning of DG, the trial defense counsel objected to a comment by the trial counsel that he felt improperly reinforced the witness’ answer.  From the military judge’s response, it is apparent that counsel and the military judge were vigilantly guarding against leading or suggestive questions or comments.  At the end of the girls’ testimony, which was very favorable to the appellant because they testified only about acts the appellant had tried to explain as innocent and not about other charged acts, the trial defense counsel strenuously argued under Mil. R. Evid. 801(d)(1)(B) that he was not raising any charge of improper influence in regards to the girls’ in-court statements, a position he maintains on appeal.  Moreover, the girls’ testimony generally tracked with the appellant’s own version of the facts as reflected in his confession.  We conclude that the appellant failed to prove, before or during trial or on appeal, that an expert witness was needed during the victims’ testimony to explain the validity of their answers because of either pretrial suggestiveness or improper in-court questioning.

Next, as to the alleged denial of the witness to critique the videotapes of the post-offense interviews, we interpret the military judge’s decision as having conditionally granted, not denied, the appellant’s request for an expert.  He determined that had a portion of the pretrial interviews been admitted that the expert considered suspect, then the defense would have met the burden of proving that they needed the expert to explain the fallibility of the interview questions and the victims’ answers.  Consistent with this ruling, the military judge granted a recess after rebuttal so that defense counsel could consult with the expert one final time, and if needed, obtain her testimony.  We are confident that if the defense had in fact used the expert’s testimony in surrebuttal, it would have been at government expense, because she would have become a necessary witness.


Even if the military judge’s decision is interpreted as an erroneous denial of a witness, we find that ultimately the expert was not of assistance to the defense and that the military judge’s decision did not result in a fundamentally unfair trial.  United States v. Kelly, 39 M.J. 235, 237 (C.M.A. 1994).  Specifically, the appellant has failed to allege or prove what the expert could have alerted him to had she been present for consultation or testimony, such as:  suggestiveness in the trial counsel’s in-court questions of the victims; irregularities in the girls’ trial testimony caused by improper pretrial influences; or problematic answers in the very limited extracts admitted of their pretrial interviews.  In fact, the trial defense counsel did not object to the majority of the trial counsel’s direct examination; he expressly denied any improper influence on the victims’ trial testimony; and he affirmatively declined to attack the rebuttal testimony with the previously requested expert.  Because the appellant has failed to demonstrate any effect that the absence of the witness had on the overall presentation of his case on the merits and surrebuttal, we find no prejudice to the appellant from the military judge’s rulings.

Legal and Factual Sufficiency


Relying on United States v. Guerrero, 33 M.J. 295 (C.M.A. 1991), the appellant claims that his multiple acts of cross-dressing in the privacy of his own home do not violate the UCMJ.  Id. at 295 (cross-dressing in home with drapes drawn and no reasonable belief of observation by others is not offense).  Under the circumstances of this case, where the appellant encountered his young daughter and her friend three separate times outside the privacy of his bedroom, and the meetings lasted long enough for the girls to raise his slip, expose his penis, and play with it, we find the specification to be legally and factually sufficient.  UCMJ art. 66; Jackson v. Virginia, 443 U.S. 307 (1979); United States v. Turner, 25 M.J. 324 (C.M.A. 1987).

SJA’s Recommendation (SJAR)

Based on evidence not adduced at trial, the appellant was originally charged with four specifications of indecent acts, two with each girl, one covering the first two encounters, the second specifying the date of the third episode.  The specifications alleged that the appellant caused the girls to fondle his penis, and also alleged numerous other indecent acts.  In response to the defense counsel’s motion for a finding of not guilty, the military judge made interim findings:  he changed the word, “causing,” in all four specifications to, “allowing,” and granted the motion for a finding of not guilty of all indecent acts except the fondling of the penis and DG’s alleged sitting, while clothed, on the appellant’s face.  In his ultimate findings after presentation of the case on its merits, the military judge again changed the remaining indecent acts specifications involving LA to find the appellant guilty by exceptions and substitutions of indecent liberties by exposing the appellant’s penis to LA; he found the appellant not guilty of having DG sit on the appellant’s face, and found the appellant guilty by exceptions of indecent acts with DG by allowing her to fondle the appellant’s penis.


The SJAR reflects verbatim the military judge’s ultimate findings as the judge read them at trial.  The recommendation makes no mention of the interim changes or findings entered after the motion for findings of not guilty.  The appellant’s post-trial clemency petition contrasts at length the relatively passive crimes of which the appellant was convicted with the comparatively aggressive acts with which he was originally charged.  On appeal, the appellant alleges that the omission from the SJAR of the military judge’s interim findings and substitutions so prejudiced him that a new recommendation is required.  We are not convinced either that the SJAR is erroneous or that the omission of the interim form of the specifications from the SJAR prejudiced the appellant’s substantial rights to clemency.

Our superior court recently clarified the proper process for reviewing allegations of post-trial error.  In United States v. Wheelus, 49 M.J. 283, 288 (1998), the United States Court of Appeals for the Armed Forces stated that in order to obtain remedial action on appeal, an appellant must:  allege error before this court; allege prejudice as a result of the error; and show what he would do to resolve the error given the opportunity.

Because clemency is a highly discretionary function, the appellant’s substantial rights are materially prejudiced if there is an error and the appellant can “make[ ] some colorable showing of possible prejudice.”  United States v. Chatman, 46 M.J. 321, 323-24 (1997).  If the appellant meets this threshold, this court, given its plenary review authority under Article 66(c), UCMJ, must either provide meaningful relief or return the case for a new post-trial recommendation and action. Wheelus, 49 M.J. at 289.  If the appellant fails to show prejudice, even though there is clearly an error in the post-trial proceedings, this court should articulate the reasons the error did not prejudice the appellant’s substantial rights to consideration for clemency.  Id.
Under the circumstances of this case, we are not convinced that the SJAR is in error.  An SJAR “shall include concise information as to . . . [t]he findings . . . adjudged by the court-martial.”  Rule for Courts-Martial 1106(d)(3)(a) [hereinafter R.C.M.] (emphasis added).  The recommendation in this case fully met the requirements of the R.C.M. by rendering verbatim the military judge’s ultimate findings.  In theory, a concise summary could merely have stated the nature of the crimes, indecent liberties or indecent acts, without specifying exactly what acts the appellant was found guilty of or what language was excepted or substituted.

Even assuming arguendo that the appellant has successfully alleged error, we fail to discern any prejudice to the appellant’s clemency rights.  First, the SJAR paints the appellant as much more benign than either the charge sheet or the interim findings portrayed him.  Without reference to the charge sheet, the convening authority could have interpreted the SJAR as portraying an appellant alleged of merely allowing an act to occur, but convicted in two of the four specifications of a lesser offense.  Second, the appellant’s counsel, in his post-trial petition for clemency, set out at length a comparison between the original allegations of aggressive molestation and the ultimate conviction in an attempt to underscore the relatively passive nature of his client’s offenses.

Finally, under the last Wheelus prong, the proposed “solution” to this “error” appears more elaborate and detailed than the framers of R.C.M. 1106(d)(3)(a) envisioned.  To prevent complete confusion from an unhelpful recitation of all the excepted and substituted language, the SJAR would almost have to set out verbatim the original, changed, and ultimate verbiage of each specification.  We are confident that the SJAR, supplemented by the thorough post-trial clemency petition, adequately and accurately apprised the convening authority of the nature of the acts of which the appellant was convicted.


We have considered the matters submitted by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


The findings of guilty
 and the sentence are affirmed.


Senior Judge TOOMEY and Judge CARTER concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� Unfortunately, the trial counsel neglected to describe LA’s motions for the record, so we are left with the court reporter’s unhelpful description, “[gesturing with hands.]”





� The trial defense counsel contended that he needed an expert witness to assist him in assessing the quality of questions asked during the victims’ interviews with the social workers.  See second issue, infra.  He contended that some questions were leading and suggestive.





� Because the witness confirmed that her review of the transcript refreshed her memory, we find no basis for the military judge’s admission of the transcript itself.  Compare Mil. R. Evid. 803(5).  The trial defense counsel expressly waived any objection to the form of the evidence, however.  The videotape itself was never considered.





� This is not a case of a defense counsel insisting on a named expert, spurning offers of free help by government employees.  The record contains an unrebutted description of the laudable efforts of the trial defense counsel to seek out qualified military experts before turning to the civilian sector.





� The court notes that the military judge found the appellant not guilty of The Additional Charge and its Specification, then purported to dismiss them.  The SJAR and the promulgating order reflect only the invalid dismissal.  For the appellant’s protection, we will issue a certificate correcting the court-martial promulgating order to reflect the findings of not guilty.
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