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MEMORANDUM OPINION
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CHAPMAN, Senior Judge:


A military judge sitting as a special court-martial convicted appellant, in accordance with his pleas, of failure to go to his appointed place of duty, wrongful possession of Lysergic Acid Diethylamide (LSD), wrongful use of LSD, and wrongful use of Methylenedioxymethamphetamine (MDMA) in violation of Articles 86 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 912a [hereinafter UCMJ].  The military judge convicted appellant, contrary to his plea, of wrongful possession of MDMA with the intent to distribute in violation of Article 112a, UCMJ.  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for one hundred days, forfeiture of $695.00 pay per month for three months, and reduction to Private E-1.  The case is before this court for review pursuant to Article 66, UCMJ.


Appellant raises three assignments of error: (1) that the evidence is factually insufficient to convict him of possession of MDMA with the intent to distribute; (2) that this court should not be personally convinced beyond a reasonable doubt that he possessed MDMA with the intent to distribute; and (3) that the military judge erred by allowing an expert to testify that he intended to distribute MDMA.  We agree with appellant that the evidence is factually insufficient to support a conviction of possession of MDMA with the intent to distribute.  In light of that holding, we need not address the merits of appellant’s third assignment of error.


It is the duty of this court to determine the factual sufficiency of the evidence used to convict appellant.  UCMJ art. 66(c).  When testing for factual sufficiency, this court must, after weighing the evidence and making allowances for not having personally observed the witnesses, be convinced of an accused’s guilt beyond a reasonable doubt.  United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987); United States v. Scott, 40 M.J. 914, 917 (A.C.M.R. 1994), aff’d, 42 M.J. 457 (C.A.A.F. 1995).  In the instant case, we are not convinced beyond a reasonable doubt that appellant possessed MDMA with the intent to distribute.  See Manual for Courts-Martial, United States (2002 ed.), Part IV, para. 37c(6) (the same provision was in effect at the time of appellant's trial).
The Government argues that there was sufficient circumstantial evidence to find appellant guilty of possession of MDMA with an intent to distribute.  In a search of appellant's barracks room, a Criminal Investigation Command (CID) investigator found forty-six MDMA tablets.  The Government asserts that this quantity of MDMA exceeds the amount one would normally have in his possession for personal use.  During the same search, the CID investigator found one Ziploc bag that contained four crushed MDMA tablets, two Ziploc bags that contained MDMA residue, and $350.00 in cash.  According to the Government, this also supports an inference that appellant intended to distribute the MDMA.  Finally, the Government argues that two months after the search of appellant's room, appellant told an undercover CID agent that he could get her some MDMA.  

Appellant, on the other hand, argues that he possessed a large quantity of MDMA because he was a heavy user of the drug, and he says that his frequent drug use negates the inference that he intended to distribute the MDMA.  He also maintains, and the evidence supports, that he had $350.00 in cash in his barracks room because he made several high-dollar withdrawals from an automatic teller machine just prior to the search of his room.  Appellant further asserts that his comments to the undercover agent that occurred two months after the search of his barracks room have limited probative value in determining whether or not he intended to distribute the MDMA found in his room.

We do not find appellant's position untenable or implausible.  Appellant was an extremely heavy user and may have possessed the MDMA to satisfy his personal habit as he maintains.  As for the cash found in appellant's room, the Government did not present sufficient evidence to support an inference that the cash came from the sale of drugs by appellant.  Also, we give little credence to the Government's argument that comments made by appellant to a CID agent demonstrate appellant's intent to distribute the MDMA when the comments were made two months after appellant possessed the MDMA.  Thus, we are not convinced beyond a reasonable doubt that appellant had the intent to distribute the MDMA found in his room.  We hold that the evidence is factually insufficient to sustain appellant's conviction of possession of MDMA with intent to distribute.


We have considered the matters personally asserted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  

The court affirms only so much of the finding of guilty of Specification 1 of Charge II as finds that appellant did, at or near Tripler Army Medical Center, Hawaii, on or about 8 March 2001, wrongfully possess 50 tablets of Methtylenedioxymethamphetamine (MDMA), a schedule I controlled substance, in violation of Article 112a, UCMJ.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for seventy days, forfeiture of $695.00 pay per month for two months, and reduction to Private E-1.  All rights, privileges, and property, of which appellant has been deprived by virtue of that portion of his sentence disapproved by this decision, are ordered restored.  See UCMJ arts. 75(a) and 58b(c).


Judge CLEVENGER and Judge STOCKEL concur. 






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
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