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BARTO, Senior Judge:

A general court-martial consisting of officer and enlisted members convicted appellant, contrary to his pleas, of rape in violation of Article 120, Uniform Code of Military Justice, 10 U.S.C. § 920 [hereinafter UCMJ].  Pursuant to his pleas, appellant was also found guilty of committing indecent assault in violation of Article 134, UCMJ.  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for four years, and reduction to Private E1 and he credited appellant with thirty days of confinement credit against the sentence to confinement.  This case is now before us for review pursuant to Article 66, UCMJ.  Appellant asserts several errors, none of which merit relief.  However, three issues warrant discussion.

Panel Selection

At trial, appellant elected to be tried by a court-martial consisting of officer and enlisted members.  The panel appointed by operation of the applicable court-martial convening orders included two colonels, three lieutenants colonel, three command sergeants major, one sergeant major, and one master sergeant.  Trial defense counsel did not object to the manner in which the panel was selected or to the composition of the panel.  Trial defense counsel made no challenge for cause against any member, and the military judge granted the defense peremptory challenge.  The court-martial panel seated for appellant’s trial ultimately included one colonel, three lieutenants colonel, two command sergeants major, and one sergeant major.    
Appellant now asserts that “the panel was [impermissibly] stacked with high-ranking members.”  In support of this assertion, appellate defense counsel attached to his pleadings certain documents which purported to be previous convening orders from the same convening authority.  Counsel argues that the documents support an inference of a policy of systematic exclusion of lower-ranking members from court-martial panels.  As such, appellant asks that we set aside the findings of guilty and order a new trial.  
“[D]eliberate and systematic exclusion of lower grades and ranks from court-martial panels is not permissible.”  United States v. Bertie, 50 M.J. 489, 492 (C.A.A.F. 1999).  Similarly, “it is well-settled that ‘court packing’ is not permissible.”  United States v. Lewis, 46 M.J. 338, 341 (C.A.A.F. 1997) (citing United States v. McClain, 22 M.J. 124, 132 (C.M.A. 1986)).  It is, however, equally well-settled that “there is a presumption of regularity which attaches to the official acts of the convening authority.”  United States v. McLaughlin, 27 M.J. 685, 687 (A.C.M.R. 1988); see United States v. Townsend, 12 M.J. 861, 862 (A.F.C.M.R. 1982).  “This presumption can only be overcome by clear and convincing evidence that there was a policy violative of Article 25, UCMJ.”  McLaughlin, 27 M.J. at 687.  Even if the presumption is overcome, the defense bears the burden of demonstrating the systematic exclusion of qualified persons:  “merely showing a disproportionate selection of higher ranks will not be sufficient.”  United States v. Benson, 48 M.J. 734, 740 (A.F. Ct. Crim. App. 1998) (citing Townsend, 12 M.J. at 862).   
Based on the pleadings before us, we conclude that appellant has failed to make a showing adequate to overcome the presumption of regularity attached to the official acts of the convening authority.  Appellant does not point to any evidence of improper motive or methodology in the documentation surrounding the selection process, and he has not provided any such documentation to the court.  Appellant did not provide affidavits or other statements from the convening authority, staff judge advocate, or other personnel describing the selection process.
  The absence of such supplementary materials is particularly significant in this case because the issue was not raised and litigated at trial.  

Further, we must address the eighteen convening orders attached to the defense brief.  As a threshold matter, counsel has not asked this court to attach these documents to the record of trial.  However, even if we consider all eighteen orders as part of the “entire record” in this matter, only three of the orders were issued by the command of the convening authority who actually referred appellant’s case to trial.  Those three orders designate personnel from the rank of staff sergeant to colonel to sit as courts-martial for the issuing headquarters, and, as such, do not constitute the “clear and convincing evidence that there was a policy violative of Article 25, UCMJ” necessary to overcome “the presumption of regularity which attaches to the official acts of the convening authority.”  McLaughlin, 27 M.J. at 687. 
Ineffective Assistance of Counsel

Appellant and his counsel also assert that the detailed trial defense counsel provided ineffective assistance by, inter alia, failing to adequately investigate the character of the prosecutrix (LR).  Evidence of LR’s character for untruthfulness would have been relevant in this case because appellant and LR were the only individuals present when the offense occurred, and the credibility of each ( or lack thereof ( was central to the trial strategies of both parties.  Trial defense counsel did not introduce either opinion or reputation testimony concerning LR’s character for untruthfulness.


On appeal and pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), appellant submitted a document styled “AFFIDAVIT.”  He signed the document on pages eight and eleven.  Beside appellant’s signature on each page is an embossed seal stating, “Pursuant to Title 10 Section 1044 USC,” “Judge Advocate General’s Corp, U.S. Army,” and “Fort Lewis, Washington.”  There is also a stamp that says, “Notarial Authority Under UNITED STATES CODE Title 10, Section 1044a” and a handwritten portion asserting the following:  “on 24 Dec 2003, sworn and signed by Alphonso L. Simmons, Jr.,” and the signature of an individual purporting to be a legal specialist.
  
Following these signatures and stamps are sixty-seven pages of various statements, commentary, affidavits, and other documents in support of nine issues that appellant “want[s] to submit towards [his] Grostefon matters to the Appeals Court.”  On page four of the sworn portion of the document, appellant asserts that his trial defense counsel did not interview his nephew, Mr. Corey Hosley, who “would have told [defense counsel] that [LR] was a compulsive liar.”  On page thirty-nine of appellant’s submission to the court is an affidavit from Mr. Hosley, who asserts, in relevant part, that LR “does not tell the truth” and she is the mother of his daughter.  
In response to an order from this court, trial defense counsel responded by affidavit as follows:

Regarding some of the witnesses that SSG Simmons now alleges were crucial, such as Corey Hosey [sic], I cannot recall the exact circumstances in which each was brought to my attention, and unfortunately, my notes are unclear.  I do recall that Mr. Hosey [sic] and [LR] were attempting to get back together around this time and from my recollection, he did not want to get involved in these allegations.

Defense counsel further asserts that “most of the witnesses [she] interviewed that would testify as to [LR’s] character for truthfulness had serious issues of bias or had conflicting testimony with other witnesses.”  Defense counsel attached to her affidavit a number of documents that she asserts appellant gave her before trial.  In one of these documents, appellant identifies “Corey Hosley” as his nephew and as one of several “People also can talked” [sic].  Appellant provided no other details in the document as to the information that Mr. Hosley could be expected to provide, but he did provide Mr. Hosley’s telephone number.

As noted by our superior court, we need not order a post-trial evidentiary hearing in every case in which an appellant has submitted one or more affidavits to this court.  United States v. Ginn, 47 M.J. 236, 248 (C.A.A.F. 1997).  “In most instances in which an appellant files an affidavit in the Court of Criminal Appeals making a claim such as ineffective assistance of counsel at trial, the authority of the Court to decide that legal issue without further proceedings should be clear.”  Id.  For example, we do not have to order an evidentiary hearing “if the affidavit is factually adequate on its face to state a claim of legal error and the Government either does not contest the relevant facts or offers an affidavit that expressly agrees with those facts.”  Id.  In such circumstances, we “can proceed to decide the legal issue on the basis of those uncontroverted facts.”  Id.  

Such is the present situation.  Appellant asserts that his defense counsel did not speak to Mr. Hosley, whom appellant identified to counsel before trial as someone she should interview.  Mr. Hosley asserts that he believes LR to be untruthful.  The trial defense counsel does not deny either of these assertions in her affidavit, but instead avers that Mr. Hosley was trying to re-establish his relationship with LR at the time and he did not want to participate in the court-martial proceedings.  As such, there is no conflict as to the material facts in the three affidavits under consideration, and we can “decide the legal issue on the basis of those uncontroverted facts.”  Id.  


The Sixth Amendment to the Constitution guarantees the right to effective assistance of counsel in criminal prosecutions.  See U.S. Const. amend. VI.  We analyze allegations of ineffective assistance of counsel using the following framework:

1.  Are the allegations made by appellant true; and, if they are, is there a reasonable explanation for counsel’s actions in the defense of the case? 
2.  If they are true, did the level of advocacy “fall[] measurably below the performance . . . [ordinarily expected] of fallible lawyers”?  
3.  If ineffective assistance of counsel is found to exist, “is . . . there . . . a reasonable probability that, absent the errors, the factfinder would have had a reasonable doubt respecting guilt?” 
United States v. Polk, 32 M.J. 150, 153 (C.M.A. 1991) (citations omitted).  When evaluating such claims, a court must consider the totality of the circumstances.  See Strickland v. Washington, 466 U.S. 668, 690 (1984).  However, we do not have to conduct the first two prongs of the analysis described above if appellant fails to demonstrate that there was a reasonable probability that the members would have had a reasonable doubt as to his guilt in the absence of the alleged error by counsel.  See id. at 697.  As a general matter, “counsel has a duty to make reasonable investigations or to make a reasonable decision that makes particular investigations unnecessary.”  United States v. Scott, 24 M.J. 186, 188 (C.M.A. 1987) (quoting Strickland, 466 U.S. at 691).  However, even if we assume that trial defense counsel did not interview Mr. Hosley, we are satisfied that this apparent omission did not create “‘a reasonable probability that, absent the error[], the factfinder would have had a reasonable doubt respecting guilt.’”  Polk, 32 M.J. at 153 (citations omitted).  
Appellant, a married, thirty-nine-year-old noncommissioned officer, admitted to having sexual intercourse with LR at the Cloverleaf Motel near Fayetteville, North Carolina, on 1 January 2001.  The seventeen-year-old prosecutrix alleged that the intercourse took place by force and without consent after appellant – the uncle of LR’s infant daughter – inveigled her to a location remote from her family.  The next day LR reported the assault to authorities at her school.  Trial defense counsel ably and thoroughly cross-examined LR pointing out inconsistencies in her testimony and prior statements.  Appellant also testified on the merits, and defense counsel introduced several witnesses who testified as to the apparently normal activity by LR following her encounter with appellant.  Notwithstanding this zealous and competent defense, the members convicted appellant of rape after just fifty-three minutes of deliberation.  

We conclude it is highly unlikely that testimony by Mr. Hosley, if consistent with his affidavit, would have had any effect upon the member’s deliberations.  As a threshold matter, it is far from certain that Mr. Hosley would have rendered testimony consistent with his affidavit, given the uncontroverted assertion by defense counsel in her affidavit that “Mr. Hosey [sic] and [LR] were attempting to get back together around this time and from [defense counsel’s] recollection, he did not want to get involved in these allegations.”  Mr. Hosley is also appellant’s nephew, and would have been subject to impeachment for bias in light of this relationship.  Moreover, any competent cross-examination of Mr. Hosley would have undoubtedly elicited a powerful motive to fabricate unfavorable testimony against LR in that she had previously filed an assault charge against Mr. Hosley.  In sum, we are confident that any failure by defense counsel to interview and make use of Mr. Hosley was inconsequential under the instant circumstances.
Grostefon Matters and Appellate Review


Appellant asserts in unsworn matters submitted to this court pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), that he informed his trial defense counsel of twenty other persons who “were relevant to the case or would have provided evidence or knowledge about the case or the accusers.”  Appellant declares that “IF THESE WITNESSES WOULD HAVE TESTIFIED AT THE ART 32 or been questioned before the Court-Martial, DEFENSE COUNSELS [sic] WOULD HAVE HAD THE OPPORTUNITY TO PREPARE A BETTER DEFENSE FOR TRIAL.”  Among the individuals identified by appellant is Christina Bullock, whom appellant alleges was LR’s “best friend at school and in the neighborhood and at work.”  Appellant states that Ms. Bullock “[w]ould have stated [LR’s] character and what she knows about the alleged incident.”  Appellant further asserts that “[he] was asked by [defense counsel] to locate this individual and [he] gave [defense counsel Ms. Bullock’s] home/work number to her talk to her.  This did not happen.”  In her affidavit, defense counsel acknowledges that appellant informed her about Ms. Bullock in the week before trial, but said that “[t]his was the first time [she] heard of [Ms. Bullock] and [she did] not recall whether [she] attempted to contact [Ms. Bullock] or was successful.”  
While this situation is similar to that presented above concerning Mr. Hosley, appellant’s assertions about Ms. Bullock are susceptible to a different resolution.  In Grostefon, our superior court held the following:
when the accused specified error . . . the appellate defense counsel will, at a minimum, invite the attention of the Court of Military Review to those issues and, in its decision, the Court of Military Review will, at a minimum, acknowledge that it has considered those issues enumerated by the accused and its disposition of them.
Id. at 436.  The court later noted, 
neither Grostefon nor any of the decisions that followed it requires a Court of Military Review to receive evidence or information . . . if that evidence or information could not otherwise be received.  Moreover, Grostefon did not expand the scope of review under Article 66 or require that all the personal desires of the accused be accommodated.  

United States v. Healy, 26 M.J. 394, 397 (C.M.A. 1988) (citations omitted).  In sum, “Grostefon did not signal abolition of basic rules of appellate practice and pro-cedure.”  Id.; see United States v. Douglas, 56 M.J. 168, 170 (C.A.A.F. 2001). 
Under the instant facts, we are confronted with a situation far different from that anticipated by the court in Grostefon.  Appellant has submitted to this court a seventy-eight page document that includes an eight-page document styled “AFFIDAVIT,” a three-page, typewritten and notarized statement from appellant detailing his concerns with the testimony and statements by LR, ten pages of typewritten “issues I want to submit towards my Grostefon matters to the Appeals Court,” twenty-seven enclosures, and nine tabs.  It is in this context that we must examine the legal significance of appellant’s assertions concerning Ms. Bullock.  
In contrast to appellant’s assertions concerning Mr. Hosley, there is no indication that appellant’s declaration concerning Ms. Bullock was made under oath.  We also note that while appellant included a sworn affidavit from Mr. Hosley that contained the information Mr. Hosley might have provided defense counsel, no such affidavit is included for Ms. Bullock.  Appellant also proffered Mr. Hosley as a person with an opinion about the untruthfulness of LR, which is generally admissible to attack the credibility of a witness.  See Military Rule of Evidence [hereinafter Mil. R. Evid.] 608(a).  However, appellant proffers Ms. Bullock as one with knowledge of the “character” of LR, which, as a general matter, is only admissible if the character trait in question is “pertinent.”  See Mil. R. Evid. 404(a)(2).  As we are unable to discern from appellant’s proffer the character traits about which Ms. Bullock may have knowledge, we cannot evaluate the relevance, if any, of those traits.  “The burden is on appellant to file pleadings that articulate specific issues under Grostefon or to otherwise articulate a colorable claim that his rights under Grostefon are not being protected.  The filings in the present case are deficient in both regards.”  Douglas, 56 M.J. at 170.  We conclude, therefore, that appellant’s proffer concerning Ms. Bullock is inadequate to justify further fact-finding or analysis by this court. 
We are not insensitive to the fact ( urged upon us by counsel during oral argument ( that the so-called “Grostefon matters” are frequently prepared by appellants themselves.  However, we take this opportunity to remind appellate defense counsel that they are the individuals charged by our superior court with the responsibility for bringing issues specified by appellant before the appellate courts.  See Grostefon, 12 M.J. at 436 (holding “appellate defense counsel will, at a minimum, invite the attention of the Court of Military Review to those issues” specified by appellant (emphasis added)).  “The choice whether to merely call the attention of an appellate court to an issue through a Grostefon footnote or to affirmatively advocate an issue by briefing it rests with counsel.”  United States v. Quigley, 35 M.J. 345, 348 (C.M.A. 1992).  This important responsibility surely involves more than being a mere conduit through which flows an unfiltered, unorganized, and potentially unpersuasive mass of material.  Not every issue specified by appellant necessitates a brief by appellate defense counsel, but every issue deserves the attention and energy of said counsel to ensure that the issues of concern to appellant are presented in an organized and persuasive manner to this court, whether by footnote or by brief.  Such effort is particularly important when – as here – appellant seeks to provide the court with materials purportedly relevant to an error already assigned and briefed by counsel. 
The remaining assignments of error and those matters raised personally by appellant pursuant to Grostefon are without merit.
Decision
The findings of guilty and the sentence are affirmed.   
Judge MAHER and Judge HOLDEN concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court













� We also note that prior to oral argument, government counsel failed to provide the selection materials to the court.  Government counsel asserted in oral argument that such action was unnecessary because appellant bore the burden of production on the issue.  We encourage government counsel to take a more expansive view of their role in the appellate process and to take such actions as are necessary to enhance judicial economy and the prompt adjudication of issues; military attorneys representing the United States are never mere advocates.  See, e.g., Army Reg. 27-26, Legal Services: Rules of Professional Conduct for Lawyers, Rule 3.8 (describing the special obligations of trial counsel) (1 May 1992); American Bar Association, Standards for Criminal Justice: Prosecution Function, Standard 3-1.2(b) (1993) (“The prosecutor is an administrator of justice, an advocate, and an officer of the court; the prosecutor must exercise sound discretion in the performance of his or her functions.”).  


� We need not evaluate the legal effect of the various stamps and writings affixed to appellant’s submissions other than to note that the individual purporting to notarize the document did not comply with the applicable Army regulation.  See Army Reg. 27-55, Legal Services:  Notarial Services, Chapters 3 and 4 (17 November 2003).  As the government has not contested the validity of the documents, we will assume without deciding that pages one through eleven of appellant’s submissions were made under oath and are “notarized.”


� Unfortunately, defense counsel’s affidavit is neither clear nor complete.  She does not explain the basis for her belief that Mr. Hosley and LR “were attempting to get back together” or why “he did not want to get involved in these allegations.”  Defense counsel also failed to explain why she did not attempt to compel the production of Mr. Hosley as a witness at either the pretrial investigation or at trial.  Instead, defense counsel made general assertions like “most of the witnesses that I interviewed that would testify to [the character of LR] for truthfulness had serious issues of bias or had conflicting testimony with other witnesses.”  To compound these deficiencies, defense counsel did not attach her “voluminous notes,” as she described them, but promised to do so if specifically ordered to do so by the court.  Suffice it to say, this level of responsiveness is not appropriate when this court orders an affidavit directing counsel to respond to “appellant’s allegations of ineffective assistance of counsel.”  Equally inexplicable is the failure of the government to ensure compliance with the court’s order or to request this court to enforce its previous order by appropriate supplemental direction.  It does not serve the interest of either judicial economy or the professionalism of counsel for this court to have to explain in detail how counsel should comply with each of its orders.  
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