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MEMORANDUM OPINION
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TRANT, Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of desertion (two specifications) and absence without leave (three specifications) in violation of Articles 85 and 86, Uniform Code of Military Justice, 10 U.S.C. §§ 885 and 886 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a dishonorable discharge, confinement for six years, forfeiture of all pay and allowances, and reduction to the grade of Private E1, but remitted the unserved portion of the confinement.


Appellant avers that his pleas of guilty were improvident based upon an unresolved inconsistency arising out of defense expert testimony during the sentencing phase of the court-martial questioning appellant’s mental responsibility.  As we agree with appellant, we need not address his remaining assignment of error concerning illegal pretrial punishment.

FACTS

Appellant enlisted in the Army on five different occasions under five different names.  Subsequent to each enlistment, he absented himself, deserting under two of the aliases, and by going absent without leave under the other three aliases.  During the providence inquiry, the military judge asked appellant if he ever got the names mixed up, to which appellant replied, “No sir, because one person died and another person came alive and I really had no association with the other people kind of.”  Later in the inquiry, the following colloquy occurred:

MJ:  All right, just one final question and that is concerning the multiple identities again, defense is satisfied that there’s no issue with respect to mental responsibility in this case, correct?


DC:  Your Honor, a sanity board was conducted back in July.


MJ:  Again, I just wanted to be satisfied that there’s no issue there.  Government concur?


TC:  That’s correct, Your Honor.  No issue.

The defense did not disavow that there was an issue concerning mental responsibility, but merely stated that an inquiry into the mental responsibility of appellant had been conducted.
  The military judge accepted appellant’s pleas as provident.  During his presentencing testimony, appellant related a bizarre, but not unbelievable, personal history that included an abusive childhood with several suicide attempts, the adoption of different identities beginning at age seven, an aborted attempt to join the Navy at age eleven or twelve, and a successful attempt to join the Army at age thirteen with a subsequent tour in Viet-Nam that was terminated when his true age was discovered.  Appellant described his various enlistments under different names and some of the circumstances.  For example, when one alias, Erick Lee, was about to be discovered, appellant stated:

[ACC:] What happened was that in order to survive, Erick had to die.  I don’t know how to make this make sense, okay?  I could no longer be Erick.

[DC:]  And why was that?

[ACC:]  Because the Army was taking Erick away, they were about to find him, discover him, expose him.  He had to go, he had no choice.  I didn’t have an option. 

Appellant described how, as Erick, he fled his problem in Korea to the United States because “the noose was around my neck and I had to find a way to survive.  I didn’t want to die.”  Appellant abandoned another alias, Philip Chase, when he thought a lieutenant may recognize Chase as an earlier alias and it “was just a matter of time before [the lieutenant] was going to put to the (sic) strangle on my neck.”   When asked about abandoning another identity, Thomas Lamar, appellant answered, “Lamar died in 1991.”  Appellant had some difficulty in keeping all of his identities straight and, when asked about his current identity, David Pecard, appellant stated:

David Pecard had preexisted March of ’91.  There are numerous incidents where I have overlapping identities.  I think, starting from 7 at one point I have been three people at one time and on and off through that life—my life span I have been a couple of other people overlapping.

When asked if it was hard to abandon an identity, appellant stated:

It’s like dying, it’s a very difficult process.  It’s a person, everything that person’s accomplished, everything he’s become.  You build someone, you become him, his success, his failures, his dreams, his goals, it’s like dying. 


Appellant called Doctor Lewis, a clinical psychologist, who diagnosed appellant as having a borderline personality disorder with paranoid and antisocial traits.  Doctor Lewis had interviewed appellant for approximately two and a half hours and administered three tests: the Minnesota multiphasic personality inventory, second edition; the million clinical multi-axial inventory, third edition; and the dissociative experience scale.  Doctor Lewis agreed with the sanity board’s findings that appellant had the capacity to stand trial, but disagreed with the board’s diagnosis.
  On cross-examination, the following colloquy occurred:

[TC:]  But you don’t contend that, from your interview with the accused, that he’s suffering from any severe mental disease or defect, do you?

[WIT:]  Well, he is.  But he’s still, you know, he’s competent to stand trial.  I just disagree—the only thing I disagreed with on that report was the diagnosis.  And there was no psychological testing used to determine that diagnosis. 

On redirect, the following colloquy occurred:

[DC:]  Do you believe at the time that he committed the acts that he could appreciate the wrongfulness of the acts or the criminality of those acts?


[WIT]:  He might have difficulty appreciating the wrongfulness.  But, yes, he could. 

In spite of this testimony, defense counsel assured the military judge that he was not taking issue with the sanity board results.


Appellant then called Doctor Faran, a psychiatrist, who diagnosed appellant as having three different personality disorders:  borderline personality disorder; antisocial personality disorder; and paranoid personality disorder.  Doctor Faran had interviewed appellant for approximately one and a half hours and reviewed the results of the psychological tests.  Doctor Faran described appellant as having a “chameleon personality,” that is, he could “take on other identities, other personalities very easily and go back and forth.” Doctor Faran agreed that appellant was competent to stand trial, but, when asked if appellant could “appreciate the wrongfulness of his actions,” responded, “To a degree.”  Doctor Faran did, however, opine that appellant was sane.


After Doctors Lewis and Faran had testified, the military judge expressed some concern about the mental responsibility issue and, out of an abundance of caution, afforded counsel the opportunity to have appellant further examined by Doctors Lewis and Faran.  At a subsequent session of trial, after appellant had been further examined by Doctors Lewis and Faran, the military judge inquired of defense counsel if they believed that mental responsibility had been placed in issue.  Defense counsel responded, “Yes, Your Honor, we do,” but declined to withdraw the guilty pleas.  The parties agreed to have the military judge hear the additional testimony and determine if mental responsibility was an issue.


Doctor Lewis was recalled and testified that he had re-interviewed appellant for approximately three hours and administered some additional psychological testing.  The following colloquy occurred:

[DC:]  Based upon that, did you have sufficient time to formulate an opinion specifically as to, was the accused at the time of the alleged criminal conduct and as a result of such—as a result of such severe mental disease or defect unable to appreciate the nature and quality or wrongfulness of his conduct?


[WIT:]  Yes, I did.


[DC:]  And what is that opinion?

[WIT:]  I believe he was not mentally competent—he was not mentally competent to understand the wrongfulness of what happened.

[DC:]  In other words, the issue is that he did not—he could not appreciate the nature and quality of the wrongfulness of his conduct at the time he committed the act.


[WIT:]  He could not. 

[DC:]  Okay.  But you feel that he is competent to stand trial?  That’s not at issue.

[WIT]:  He’s competent to stand trial and he is not competent to understand the wrongfulness of what happened. 

Doctor Lewis had reviewed the sanity board results and specifically disagreed with them as follows:

It says, does the accused have the mental capacity to understand the nature of the proceedings and the seriousness of the charge against him?  And the answer then was, yes, and my response is, no.[
]* Does the accused have the mental capacity to cooperate intelligently in his defense?  The answer was, yes.  My answer is, yes.  At the time of the offense, did the accused have a serious mental disease or defect?  Their answer was, no.  Mine is, yes.  Was the accused at the time of the offense unable to appreciate the nature and quality of the wrongfulness of his conduct?  Their answer was, no.  And I agree with that.[
] 

Doctor Lewis concluded that his diagnosis was “dissociative disorder not otherwise specified” and that there was “no question” in his mind that this “condition rendered [appellant] unable to appreciate the nature and quality or wrongfulness of his conduct at the time of the alleged offense.” 


Doctor Faran was recalled and testified that the “dissociative disorder” diagnosed by Doctor Lewis is an “axis one disorder,” which is more severe than an “axis two personality disorder” and amounts to severe mental disease or defect.  Doctor Faran had reviewed the sanity board results and spoken with one of the board members and, at this point, did not concur with the findings of the sanity board.  Doctor Faran concluded that:

I think that the further evidence that Doctor Lewis has presented brings the question whether he was, and I’m not gonna use the proper—legally sane at the time of the crime. 

Doctor Faran agreed with Doctor Lewis’ findings and conclusions.

In spite of Doctor Lewis’ and Doctor Faran’s testimony, the military judge concluded that, based upon the sanity board results and his own personal observations of appellant, that no question had been raised concerning appellant’s mental responsibility and he found appellant to be legally sane.  Defense declined the judge’s offer to withdraw the guilty pleas, and both parties declined the opportunity to withdraw from the pretrial agreement.  The military judge found the pleas to be provident and adhered to his acceptance of them.

DISCUSSION


Before accepting a plea of guilty, a military judge must conduct a thorough inquiry to insure the accused understands the meaning and effect of the plea, that he enters it voluntarily, and that he in fact is guilty of the offense.  United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969); Rule for Courts-Martial [hereinafter R.C.M.] 910; cf. United States v. Davenport, 9 M.J. 364 (CMA 1980); United States v. Bickley, 50 M.J. 93, 94 (1999).  In so doing, the military judge must explain the elements of the offense to the accused, elicit a factual basis for the offense from the accused, and ensure that the accused fully understands the nature of the offense to which he is pleading guilty.  If at any point in the proceedings, the accused raises a matter inconsistent with the guilty pleas, the military judge must inquire further into the providence of the pleas and either resolve the inconsistency or reject the guilty pleas.  See United States v. Vaughn, 36 M.J. 645 (A.C.M.R. 1992); R.C.M. 910(h).

This requirement is based upon the Article 45(a), UCMJ, mandate to reject a guilty plea if the accused “sets up matter inconsistent with the plea.”  The level of inconsistency contemplated by Article 45, UCMJ, is when the testimony or evidence "reasonably raise[s] the question of a defense," cf. United States v. Timmins, 21 U.S.C.M.A. 475, 479, 45 C.M.R. 249, 253 (C.M.A. 1972), or is patently inconsistent with the plea in some respect, see United States v. Welker, 8 U.S.C.M.A. 647, 25 C.M.R. 151 (1958).  United States v. Roane, 43 M.J. 93, 98 (1995).  What is required is a “substantial conflict” between the guilty pleas and the testimony or evidence, not just a “mere possibility” that a defense exists.  United States v. Prater, 32 M.J. 433, 436 (CMA 1991); see also United States v. Stewart, 29 M.J. 92, 93 (C.M.A. 1989); United States v. Logan, 22 U.S.C.M.A. 349, 351, 47 C.M.R. 1, 3 (C.M.A. 1973).  As the court noted in Roane,  “This rule is rooted, in part, in our respect for the obvious tactical decision by an accused and his counsel to forgo possible defenses that they know in all likelihood will not persuade the factfinder.”  43 M.J. at 99 (citing Logan, 22 U.S.C.M.A. at 350, 47 C.M.R. at 2).  We find that the affirmative defense of lack of mental responsibility was “reasonably raised” and amounted to a “substantial conflict” with appellant’s pleas of guilty.

Somewhere along the way, it appears that all the parties to this trial forgot that it was a guilty plea and not a contested trial.  The matters reasonably raised by the defense through the testimony of Doctors Lewis and Faran amounted to not only a “substantial conflict” that alone would have rendered appellant’s pleas improvident, they indeed were an outright repudiation of guilt.  Although the testimony was originally offered in extenuation and mitigation, it clearly escalated into an unambiguous assertion of a legal defense.  When faced with such a conflict, the military judge has two options:  receive a clear and unequivocal disavowal of the inconsistency personally from the appellant, or reject the pleas.  Instead, the military judge chose an unauthorized option, and one acquiesced in by both parties, to have a mini-trial on the contested issue and make a finding.  The defense wanted to have it both ways: receive a ruling on the viability of the defense; yet keep the pretrial agreement.  The judge allowed them to do so.  Appellant never retreated from his assertion that he lacked mental responsibility.  At the end of a long and, as the judge characterized it, “unusual” trial, it appears that none of the parties desired to start from scratch.  The spectacle, where both counsel take hold of appellant’s arms while the judge grabs the ankles and together they drag appellant across the providence finish line, is not only troublesome, but, as demonstrated by the result in this appeal, in the end, futile.

The findings of guilty and the sentence are set aside.  A rehearing may be ordered by the same or a different convening authority.

Senior Judge MERCK and Judge CURRIE concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� Appellant was also known as Wayne Devon Hudson, which he claimed to be his “birth name.”  Additionally, appellant was also known as Specialist (SPC) Erick J. Lee, SPC Thomas M. Lamar, Private First Class Phillip A. Chase, and SPC Lawrence T. Froio.  We will continue to use the name under which he was prosecuted.


� The sanity board found that, at the time of the alleged offenses, appellant “was not exhibiting signs or symptoms usually associated with the presence of a mental illness,” that appellant “exhibited a pattern of behavior consistent with Antisocial Personality Disorder,” and that “[s]uch character disorders do not prohibit individuals from appreciating the nature or quality of illegal or inappropriate conduct.”  The sanity board concluded that appellant had the mental capacity to “understand the nature of the proceedings and the seriousness of the charges against him” and “to cooperate intelligently in his defense.”  The sanity board also concluded that, at the time of the offense, appellant did not have “a serious mental disease or defect” and was not “unable to appreciate the nature and quality of the wrongfulness of his conduct.”


� Doctor Lewis was apparently referring to the sanity board’s diagnosis that appellant was suffering from “Antisocial Personality Disorder,” but not finding any other indicia of mental illness.


� Doctor Lewis probably misspoke as this question concerned appellant’s mental capacity to stand trial, which Doctor Lewis did not contest, not appellant’s mental responsibility at the time of the offenses.





� Doctor Lewis may have been confused by the double negative nature of the question (“unable”) and answer (“No”) when he agreed with that sanity board conclusion.  His conclusion was more specifically, and probably more accurately, stated five pages later in the record when he opined that appellant was “unable to appreciate the nature and quality or wrongfulness of his conduct at the time of the alleged offense.”





*Corrected.
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