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MEMORANDUM OPINION

-----------------------------------------
MERCK, Senior Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of dereliction of duty (seven specifications) and conduct unbecoming an officer (seven specifications), in violation of Articles 92 and 133, Uniform Code of Military Justice, 10 U.S.C. §§ 892 and 933 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a dismissal, reprimand, and a $2,500.00 fine, and if the fine was not paid, to be confined for ninety days.    


This case is before the court for review pursuant to Article 66, UCMJ.        We have considered the record of trial, appellant’s assignments of error, the government’s reply thereto, and the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  We find no basis for relief; however, appellant’s assignments of error I and II warrant comment.







I.
THE MILITARY JUDGE ERRED WHEN HE CONSIDERED LTC WATKE’S IMPROPER SENTENCING TESTIMONY, EVEN THOUGH HE HAD SUA SPONTE RULED PREVIOUSLY THAT THE TESTIMONY WAS INADMISSIBLE.





II.

THE POST-TRIAL MILITARY JUDGE ERRED WHEN HE FOUND THAT THE ORIGINAL MILITARY JUDGE’S COMMENTS WERE INCOMPETENT EVIDENCE PURSUANT TO M.R.E. 606(b).


BACKGROUND

Appellant was a physician’s assistant who molested a number of his enlisted female patients.  Although appellant was convicted of seven specifications of conduct unbecoming an officer, the gravamen of those offenses was indecent assault.  He was also derelict in the performance of his duties by willfully failing to follow proper procedures when he examined the victims.


During sentencing, defense counsel called appellant’s battalion commander, Lieutenant Colonel (LTC) Frederick Watke.  Lieutenant Colonel Watke testified that appellant was an asset to the battalion, demonstrated initiative and motivation, had leadership potential, and could be rehabilitated.  Towards the conclusion of LTC Watke’s direct examination, the following exchange occurred:

Q:  Now, sir, the Judge has to make several decisions today.  One of them is whether or not [appellant] should remain in the Army, and I’m not going to ask you whether you think he should remain [in] the Army, but if the decision is made for him to remain in the Army, do you believe he could be a-would you take him back into the battalion?

A:  I’d have no qualms with that.

Q:  What do you base that answer on, sir?

A:  Based on the potential that he’s shown me.  Let me caveat that and say I would not want him back as a clinician, but as an officer, a platoon leader, I feel he would succeed.

Q:  Would you go to combat with him?

A:  Yes.


During cross-examination, the assistant trial counsel inquired further about why LTC Watke would take appellant back in his battalion:

Q:  You stated that you’d take him back into your battalion as a platoon leader, is that right, sir?

A:  Correct.

Q:  If you had a platoon leader who sexually assaulted one of his subordinates, would you expect that person to stay in your battalion?

A:  The question was, if the Judge’s decision was to retain him in the Army, and he chose my battalion, would I accept that, and I said yes.  If I was sitting in that panel over there as a juror, would I allow him to remain in the Army, no----

[Judge Pangburn]:  The response was not responsive to the question.  It was also one that a witness is not allowed to make.


After trial, defense counsel submitted appellant’s petition for clemency to the convening authority.  Rule for Courts-Martial [hereinafter R.C.M.] 1105.  In it, defense counsel stated that after the trial, Judge Pangburn hosted a “Bridge the Gap”
 session with trial and defense counsel.  Defense counsel alleged that Judge Pangburn said that “he was heavily considering to not issue a sentence including dismissal until the testimony of LTC Watke.”  Defense counsel further alleged that Judge Pangburn “stated that LTC Watke’s improper testimony caused him to rethink his position on whether [appellant] should be allowed to continue service, because LTC Watke as his commander did not want him back.”   


The convening authority ordered a post-trial Article 39(a), UCMJ, hearing to address defense counsel’s allegation.  R.C.M. 1102.  Specifically, he ordered that the court “make factual findings regarding the allegation that [Judge Pangburn] relied upon inadmissible testimony when imposing the adjudged sentence.”  The convening authority further directed the court to recommend “curative action” if it determined an error occurred.  


At the post-trial Article 39(a), UCMJ, hearing, trial counsel, defense counsel, and appellant stipulated as a fact that during the “Bridge the Gap” session, Judge Pangburn stated:  “I was thinking of keeping him in until his commander said he didn’t want him back,” or words to that effect. 

Judge Pohl released his findings of fact and conclusions of law, which included the following:   

[Judge] Pangburn’s post-trial remarks are not evidence that he considered extraneous information.  [Judge] Pangburn’s comment that the commander said he didn’t want him back is consistent with LTC Watke’s admitted testimony that he didn’t want him back as a clinician.  Most important, LTC Watke never testified [appellant] should be discharged.  He was not permitted to complete his answer to the question the defense identifies as resulting in the impermissible opinion.  A fair reading of the record supports the conclusion that [Judge Pangburn] cut off LTC Watke’s answer once it became clear that LTC Watke was giving his opinion as a juror[,] not as [appellant’s] commander.  [Judge Pangburn] appropriately cut off the answer since the witness was improperly invading the province of the sentencing authority.

Judge Pohl then concluded that, regardless, Judge Pangburn’s remark was “incompetent evidence and cannot be used to impeach the sentence under            Mil.R.Evid. 606(b).”                

LAW
Standard of Review

We review Judge Pohl’s findings of fact under a clearly erroneous standard and his conclusions of law de novo.  United States v. Ivey, 55 M.J. 251, 256 (C.A.A.F. 2001); United States v. Wean, 45 M.J. 461, 463 (C.A.A.F. 1997).             

Military Rule of Evidence 606(b)


Military Rule of Evidence [hereinafter Mil. R. Evid.] 606(b)
excludes evidence concerning deliberations on the verdict or sentence of a court-martial . . .  except in a case where there is an inquiry as to:

(1)  ‘whether extraneous prejudicial information was improperly’ given to the sentencing authority;

(2)  ‘whether any outside influence was improperly brought to bear’ on the sentencing authority; or 



(3)  whether ‘unlawful command influence’ infected the proceedings.
United States v.Gonzalez, 42 M.J. 373, 374 (C.A.A.F. 1995); see also R.C.M. 923 and 1008.  Unless one of the three exceptions applies, Mil. R. Evid. 606(b) is a blanket prohibition against using evidence concerning deliberations to impeach a verdict or a sentence.
   See United States v. Loving, 41 M.J. 213, 236-37 (C.A.A.F. 1994).  Military Rule of Evidence 606(b) includes post-trial inquiries into the reasons a military judge or court members adjudged a sentence.  Gonzalez, 42 M.J. at 374; see also United States v. McNutt, 59 M.J. 629, 630-31 (Army Ct. Crim. App. 2003).  
DISCUSSION

We must address the threshold question of whether Judge Pangburn’s post-trial remark is evidence that is considered extraneous prejudicial information.  As we recently noted, military courts have not expressly defined such information.  McNutt, 59 M.J. at 631.  Our superior court has stated that “evidence of information acquired by a court member during deliberations from a third party or from outside reference materials may be extraneous prejudicial information which is admissible under Mil.R.Evid. 606(b) to impeach the findings or sentence.”  United States v. Straight, 42 M.J. 244, 250 (C.A.A.F. 1995); see, e.g., Fullwood v. Lee, 290 F.3d 663, 681-82 (4th Cir. 2002) (jurors’ knowledge of defendant’s prior death penalty and evidence that one juror’s husband pressured her to impose death penalty was extraneous information); Loliscio v. Goord, 263 F.3d 178, 186-87 (2d Cir. 2001) (jury’s consideration of rumors concerning defendant’s prior bad acts was extraneous information).  The common thread in the cases is that extraneous information comes from outside the judicial process. 

 In this case, the information was elicited from LTC Watke during his testimony.  Judge Pangburn’s remark relates directly to how he determined appellant’s sentence during his deliberations.  It is well settled that Mil. R. Evid. 606(b) protects the deliberative process.  United States v. Dugan, 58 M.J. 253, 257 (C.A.A.F. 2003); United States v. Combs, 41 M.J. 400, 401 (C.A.A.F. 1995); Gonzalez, 42 M.J. at 374-75.  Therefore, the remark cannot be used to impeach his sentence; it is not extraneous prejudicial information.


Regardless, Judge Pohl’s finding that Judge Pangburn’s post-trial remark does not indicate Judge Pangburn considered inadmissible testimony is not clearly erroneous.  Although we could have drawn a different inference from the evidence, that is not the test.  If the military judge’s

account of the evidence is plausible in light of the record viewed in its entirety, [we] may not reverse it even though convinced that had [we] been sitting as the trier of fact, [we] would have weighed the evidence differently.  Where there are two permissible views of the evidence, the factfinder’s choice between them cannot be clearly erroneous.  

Anderson v. Bessemer City, 470 U.S. 564, 574 (1985).    


As Judge Pohl found, Judge Pangburn’s post-trial remark is consistent with LTC Watke’s opinion that the latter did not want appellant back as a clinician.  It is also clear that Judge Pangburn knew the applicable law; he prohibited LTC Watke from giving what appeared to be his opinion about whether appellant should be retained in the Army.  It is improper for a witness to offer an opinion regarding the appropriateness of a punitive discharge and for using a euphemism calling for a punitive discharge.  United States v. Yerich, 47 M.J. 615, 619-20 (Army Ct. Crim. App. 1997); R.C.M. 1001(b)(5)(D).  It is unlikely that Judge Pangburn would, sua sponte, stop a witness from giving inadmissible testimony, only to consider it a short time later.  United States v. Prevatte, 40 M.J. 396, 398 (C.M.A. 1994) (military judge is presumed to know rules of evidence and consider evidence only for permissible purposes).  


Accordingly, the findings and the sentence are affirmed.


Judge JOHNSON and Judge MOORE concur:







FOR THE COURT







MALCOLM H. SQUIRES, JR







Clerk of Court
� Military judges often meet with counsel after trial to review counsels’ performance in order to improve their advocacy skills.





� Military Rule of Evidence 509 states that “[e]xcept as provided in Mil. R. Evid. 606, the deliberations of courts . . . are privileged . . . .”
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