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MEMORANDUM OPINION
--------------------------------------
This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

Per Curiam:

An enlisted panel sitting as a general court-martial convicted appellant, contrary to his pleas, of attempt to commit indecent conduct, violation of a lawful general regulation, and abusive sexual contact of a person substantially incapacitated, in violation of Articles 80, 92, and 120, Uniform Code of Military Justice, [hereinafter UCMJ], 10 U.S.C. §§ 880, 892, and 920.  The panel sentenced appellant to confinement for five years, total forfeiture of all pay and allowances, reduction to the grade of E-1, and a bad-conduct discharge.  The convening authority approved the adjudged sentence and granted 186 days of confinement credit.  This case is before us for review pursuant to Article 66, UCMJ.
  
Appellant raised two assignments of error to this court:  

I.

WHETHER THE MILITARY JUDGE ABUSED HIS DISCRETION WHEN HE GRANTED THE GOVERNMENT’S PEREMPTORY CHALLENGE OVER A DEFENSE OBJECTION BASED ON [BATSON V. KENTUCKY], 476 U.S. 79 (1986).

II.

WHETHER THE MILITARY JUDGE ERRED BY INSTRUCTING THE MEMBERS, OVER DEFENSE OBJECTION, THAT ABUSIVE SEXUAL CONTACT WAS A LESSER[-]INCLUDED OFFENSE OF FORCIBLE SODOMY.

We find no merit to appellant’s first assignment of error or the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982) .  However, we agree with appellant as to his second assignment of error and hold that abusive sexual contact upon a person substantially incapacitated is not a lesser-included offense of forcible sodomy in this case.  We will take corrective action in our decretal paragraph.
BACKGROUND

Appellant was originally charged, inter alia, with forcible sodomy in violation of Article 125, UCMJ.
  After the presentation of evidence on the merits, the parties and the military judge discussed instructions on lesser-included offenses.  On the forcible sodomy charge, the trial defense counsel requested that the military judge give an instruction on the lesser offense of wrongful sexual contact under Article 120, UCMJ.  After the military judge agreed to do so, the trial counsel requested an instruction on the offense of abusive sexual contact upon a person substantially incapacitated, also under Article 120, UCMJ.   Over defense objection, the military judge gave the abusive sexual contact instruction, in addition to the defense-requested instructions on wrongful sexual contact and the required instructions on forcible sodomy.
LAW

Under the UCMJ, a lesser-included offense is one that is “necessarily included in the offense charged or of an attempt to commit either the offense charged or an offense necessarily included therein.”  UCMJ art. 79.  In determining whether a lesser offense is necessarily included in the charged offense, our superior court has applied the “elements test” from Schmuck v. United States, 489 U.S. 705, 716 (1989).  See also United States v. Teters, 37 M.J. 370, 376 (C.M.A. 1993).  Our superior court, pointing to Schmuck, stated that “[o]ne offense is not ‘necessarily included’ in another unless the elements of the lesser offense are a subset of the elements of the charged offense.”  Id.  The rationale behind this test is that, consistent with the Constitution and Supreme Court precedent regarding due process, “the principle of fair notice mandates that an accused has a right to know to what offense and under what legal theory he will be convicted and that a lesser[-] included offense meets this notice requirement if it is a subset of the greater offense alleged.”  United States v. Miller, 67 M.J. 385, 389 (C.A.A.F. 2009) (citing United States v. Medina, 66 M.J. 21, 26-27 (C.A.A.F. 2008)) (internal punctuation omitted).  An accused is on notice of a lesser-included offense “only in those cases where the indictment contains the elements of both offenses, and as a result, gives notice to the defendant that he may be convicted on either charge.”  United States v. Alston, 69 M.J. 214, slip op. at 6 (C.A.A.F. Nov. 19, 2010) (citing Schmuck, 489 U.S. at 718) (internal punctuation omitted).  
DISCUSSION

In this case, appellant was charged with forcible sodomy against a fellow soldier.  The elements for that offense in the context of the charge at issue in the present case are:

(1) the accused engaged in unnatural carnal copulation with a certain other person; and

(2) the act was done by force and without the consent of the other person.

MCM, Part IV, para. 51b.


The military judge ultimately instructed on, and appellant was convicted of, abusive sexual contact upon a person substantially incapacitated.  The elements for that offense are:

(1) that the accused engaged in sexual contact with another person; and
(2) the other person was substantially incapacitated.

MCM, Part IV, para. 45b(8)(c).  
Taken in conjunction with the wording of the charge sheet, abusive sexual contact, in this case, is not a lesser-included offense of forcible sodomy because the two offenses contain different elements and the required elements for both offenses are not clearly alleged.  Abusive sexual contact encompasses a wider range of sexual contact than the greater offense of forcible sodomy.  Sodomy is limited to specific acts defined as “unnatural carnal copulation” and requiring penetration.  See MCM, Part IV, para. 51c.  However, “sexual contact” includes a variety of direct and indirect “touching” of another person’s “gentialia, anus, groin, breast, inner thigh, or buttocks.”  UCMJ art. 120(t)(2).  See also MCM, Part IV, para. 45a(t)(2).   None of those types of “touchings” were alleged in the charge sheet in appellant’s case.  As a result, the members in this case were given the opportunity to convict appellant for an act completely different than the charged act he was on notice to defend against, as the charge sheet only alleged that appellant had engaged in “sodomy . . . by force and without . . . consent.”
  

In short, the elements of abusive sexual contact are not a “subset necessarily included” in the greater offense of forcible sodomy and, taken together with the charge as alleged, the offense does not qualify as a lesser-included offense under the 
elements test set out in Schmuck and reiterated in Medina, Miller, and Jones.
  The military judge committed plain error when he instructed the panel members they could convict appellant of abusive sexual contact upon a person substantially incapacitated because appellant was not properly on notice that he needed to defend against that offense.
 

This error clearly materially prejudiced appellant’s substantial rights.  Accordingly, the finding of guilty for abusive sexual contact must be set aside.  In addition, appellant was found not guilty of the charged offense of forcible sodomy.  As a result, The Specification of Charge III and Charge III must be set aside and dismissed.  
CONCLUSION


The approved finding of guilty for abusive sexual contact, an offense not necessarily included within the forcible sodomy charged in The Specification of Charge III, is incorrect in law and is set aside.  The Specification of Charge III and Charge III are set aside and dismissed.  The remaining findings of guilty are affirmed.  The sentence is set aside and further proceedings not inconsistent with this opinion are authorized, to include a sentence rehearing or sentence reassessment by the convening authority. 
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� We heard oral argument in this case on 4 October 2010 at South Texas College of Law in Houston, Texas as part of “Project Outreach,” a public awareness program demonstrating the operation of the military justice system.


� The Specification of Charge III read as follows:  “In that [appellant], U.S. Army, did, at or near Fort Bragg, North Carolina, between on or about 1 February 2008 and 31 March 2008, commit sodomy with Private First Class [IM], by force and without the consent of the said Private First Class [IM].”


� As appellant defense counsel noted during oral argument, unnatural carnal copulation could include an act of bestiality—an act not contemplated under abusive sexual contact.  Under United States v. Jones, an accused may be convicted of an offense “other than that charged” when “the specification of the offense on which the accused was arraigned alleges fairly, and the proof raises reasonably, all elements of both crimes . . .”  68 M.J. 465, 469 (C.A.A.F. 2010).  However, in this case, appellant was charged with and arraigned for violating Article 125, UCMJ by committing “sodomy with Private First Class [IM],” clearly a person and not an animal.





� Note that the statutory language of Article 125, UCMJ does not contain the element of “by force and without consent.”  See UCMJ art. 125.  However, this second 





(continued . . .)


element is included in the Manual for Courts-Martial as a sentence aggravator for the statutorily defined offense of sodomy.  Manual for Courts-Martial, United States (2008 ed.) [hereinafter MCM], Part IV, para. 51b.





� The military judge instructed the members that that they could convict appellant for abusive sexual contact simply by “touching the penis of Private First Class [IM].”





� Based on our findings with regard to the first element, we save for another day comparison of the second elements, where “by force and without consent” is arguably similar to “upon a person substantially incapacitated,” especially upon consideration of the definitions of the terms. 





� As our court has noted in other recent cases, the error in this case was arguably plain at trial, as Schmuck was published in 1989 and Medina, was published on 14 February 2008, almost a year before the merits, findings, and sentencing portion of appellant’s trial in January 2009.   See e.g., United States v. Moore, ARMY 20080795 (Army Ct. Crim. App. 27 Oct. 2010) (unpub.); United States v. Honeycutt, ARMY 20080589 (Army Ct. Crim. App. 1 Sep. 2010) (unpub.).  Regardless, the error is manifestly made plain now, given our superior court’s decision in Jones.  See United States v. Mullins, 69 M.J. 113, 116 (C.A.A.F. 2010) (“[O]n direct review, we apply the clear law at the time of appeal, not the time of trial.”) (citing United States v. Harcrow, 66 M.J. 154, 159 (C.A.A.F. 2008)).  
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