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MEMORANDUM OPINION

-----------------------------------------
OLMSCHEID, Judge:

A military judge sitting as a general court-martial convicted appellant, consistent with his plea, of attempted adultery, false official statement, and larceny in violation of Articles 80, 107, and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 907, and 921 [hereinafter UCMJ].  Contrary to his plea, a military judge convicted appellant of attempted rape, burglary, and indecent assault, in violation of Articles 80, 129, and 134, UCMJ, 10 U.S.C. §§ 880, 929, and 934.  The military judge sentenced appellant to a dismissal, confinement for five years, and a reprimand.  In accordance with the pretrial agreement, the convening authority approved only twenty-four months of the adjudged sentence to confinement and approved the remainder of the sentence as adjudged.  


This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, and the government’s reply thereto.  Because of issues relating to the post-trial processing of appellant’s case, we will return the case for a new staff judge advocate (SJA) recommendation (SJAR) and convening authority action.

DISCUSSION

Appellant asserts, inter alia, that the SJAR did not correctly advise the convening authority of the findings of the court-martial (Specification 2 of Charge III).  The SJAR incorrectly stated that appellant was found guilty of larceny of a pair of underpants, when appellant was actually found not guilty of that offense.  Rule for Courts-Martial [hereinafter R.C.M.] 1106(d)(3)(A) requires the SJA to inform the convening authority of “[t]he findings and sentence adjudged by the court-martial.”  The SJA must provide the convening authority clear, complete, and accurate information as to the findings.  United States v. Godfrey, 36 M.J. 629, 631 (A.C.M.R. 1992).  That did not occur in this case.
Appellant also asserts that he received ineffective assistance of counsel during the post-trial processing of his case for two reasons.  First, rather than pointing out the erroneous description of the findings in the SJAR, the clemency materials submitted on appellant’s behalf by his trial defense attorney contain a detailed argument as to why appellant was not guilty of the offense and a request that the convening authority not approve the finding of guilty.  This request implicitly validated the SJA’s statement that appellant had been found guilty of the larceny.  Appellant asserts that he told his defense counsel about this error,
 but the incorrect R.C.M. 1105 submission was nevertheless submitted.  

Second, appellant alleges that his trial defense counsel advised that it was unnecessary for him to submit letters in support of his clemency petition.  Appellant supports this assertion with an e-mail contained in the record of trial from appellant’s trial defense counsel to the staff judge advocate.  In the e-mail,  trial defense counsel requested an additional delay to submit matters pursuant to R.C.M. 1105.  Trial defense counsel explained that he had fallen behind with other duty requirements.  Trial defense counsel stated, “clemency is usually an afterthought and I tend to procrastinate with my 1105’s.”  Trial defense counsel submitted his clemency petition on appellant’s behalf the day after the e-mail was sent.  

Because of the plain errors in the SJAR and the R.C.M. 1105 submission, we find that appellant has met his burden of demonstrating a colorable showing of possible prejudice to his attempt to obtain clemency from the convening authority.  United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998).  Furthermore, because of the ambiguities regarding the advice appellant received from his trial defense counsel,
 we are not convinced that appellant was “afforded a full opportunity to present matters to the convening authority prior to his action on the case.”  See United States v. Hawkins, 34 M.J. 991, 995 (A.C.M.R. 1992).  As a result, we will exercise our considerable discretion and set aside the convening authority’s action and require a new SJAR and action.  

Based on our disposition of the case, appellant’s remaining assignments of error are not ripe for consideration at this time.

CONCLUSION


Accordingly, the action of the convening authority, dated 16 January 2003, is set aside.  The record of trial will be returned to The Judge Advocate General for a new SJAR and action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.


Senior Judge MERCK( and Judge JOHNSON concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� In the appendix to his brief, appellant submitted a fax cover sheet, dated 27 December 2002, apparently from a specialist in the Trial Defense Office at the United States Disciplinary Barracks to appellant’s trial defense counsel.  The cover sheet indicates a three-page transmission with a subject of “Results of Trial.”  The comment section contains the note, “CPT [B], Look Specifically . . . (stealing a pair of underpants . . .) Not Guilty.”





� In its brief responding to appellant’s assignments of error, the government initially indicated that trial defense counsel would submit an affidavit responding to appellant’s allegations of ineffective assistance of counsel.  However, government appellate counsel has since notified the court that trial defense counsel will submit such an affidavit upon receiving an order from this court.  Based on the state of this record, we do not find such an affidavit necessary.  We caution Government Appellate Division against seeking affidavits from trial defense counsel containing information detrimental to their former clients without obtaining an order from this court.  In United States v. Lewis, 42 M.J. 1, 6 (C.A.A.F. 1995), our superior court addressed the issue of “whether it was proper for government appellate counsel to request affidavits from trial defense counsel” in a case where appellant alleged ineffective assistance by his trial defense counsel.  The court found that such a request was “premature” and that trial defense counsel should not be “compelled to justify their actions until a court of competent jurisdiction reviews the allegation of ineffectiveness and the government response, examines the record, and determines that the allegation and the record contain evidence which, if unrebutted, would overcome the presumption of competence.”  Id.  We interpret the holding of this case to mean that government counsel should not “seek evidence against the client from defense counsel” unless directed to do so by a court of competent jurisdiction.  See id.  The proper course of action in such cases is for government appellant counsel to make a motion for this court to issue such an order.  In the alternative, government appellate counsel can consult with defense appellate counsel to obtain a waiver of the attorney-client privilege from an appellant regarding the particular information the trial defense counsel wants to disclose in response to the allegation of ineffectiveness.  Such actions will properly protect the interests of all involved, including the appellant, his trial defense counsel, and the government.





( Senior Judge Merck took final action in this case prior to his retirement.
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