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MEMORANDUM OPINION
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BROWN, Judge:

A military judge sitting as general court-martial convicted the appellant, pursuant to his pleas, of raping his two daughters (one specification each) and committing forcible sodomy on the same children (one specification each), each child being under the age of sixteen years, in violation of Articles 120 and 125, Uniform Code of Military Justice, 10 U.S.C. §§ 920 and 925 [hereinafter UCMJ].  The military judge sentenced the appellant to a dishonorable discharge, forfeiture of all pay and allowances, reduction to Private E1, and confinement for twenty-seven years.  In otherwise approving the sentence, the convening authority disapproved the adjudged forfeitures
 and suspended confinement in excess of twenty years for a period of twenty years.  The convening authority also credited the appellant with 247 days of confinement against the adjudged sentence to confinement.

This case is before the court for automatic review pursuant to Article 66, UCMJ.  We have examined the record of trial and considered the briefs submitted by the parties, as well as the matters personally raised by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  The appellant’s two assignments of error essentially allege that the appellant’s confinement credit should have been credited against the approved, rather than the adjudged, confinement.  As a remedy, the appellant requests that we return the record of trial for a new staff judge advocate post-trial recommendation and convening authority action.  Our initial review of the record suggested one additional concern.  We directed the appellate counsel to submit supplemental briefs on the following specified issue:

DID THE MILITARY JUDGE MISINTERPRET THE QUANTUM PORTION OF THE PRETRIAL AGREE-MENT; IF SO, WHAT IS THE EFFECT OF THE MISINTERPRETATION ON THE ACTION BY THE CONVENING AUTHORITY WHEN THE TRIAL COUNSEL AND THE TRIAL DEFENSE COUNSEL AGREED WITH THE MILITARY JUDGE’S INTERPRETATION?  

Although we find no merit in the appellant’s two assignments of error, the assignments of error and the specified issue warrant discussion.  None of the Grostefon matters merit any comment or relief. 

DISCUSSION

I.  Possible Misinterpretation of the

Quantum Portion of the Pretrial Agreement

In return for the appellant’s pleas of guilty, the convening authority agreed “to suspend that part of any sentence to confinement in excess of twenty (20) years,” indicating that “[a] suspended period of confinement may be vacated in accordance with Article 72, UCMJ and [Rule for Courts-Martial] 1109, only if [the appellant] violate[s] a punitive Article of the UCMJ during the period of approved confinement.”  Appellate Exhibit IV (emphasis added).  

After announcing the appellant’s sentence, which included confinement for twenty-seven years, the military judge reviewed the quantum portion of the pretrial agreement (Appellate Exhibit IV).  The military judge then stated on the record that “[t]he convening authority has placed a cap on confinement at 20 years. . . . The sentence that the convening authority may approve, would be:  Reduction to the grade of Private E-1, total forfeiture, confinement for twenty (20) years, and a dishonorable discharge” (emphasis added).  Counsel for both sides agreed with the military judge’s statement, even though it did not reflect the express terms of the pretrial agreement.

In his post-trial recommendation, the staff judge advocate recommended that the convening authority “approve the sentence as adjudged, but the execution of that part of the sentence adjudging confinement in excess of 20 years be suspended for 20 years.”  The trial defense counsel, in the appellant’s R.C.M. 1105 submission, did not challenge the staff judge advocate’s recommendation.  See R.C.M. 1106(f)(4) and (6).  In the appellant’s R.C.M. 1105 submission, the trial defense counsel requested that the convening authority suspend confinement in excess of fifteen years as a matter of clemency.  In fact, in one portion of the R.C.M. 1105 submission, the trial defense counsel referred to this requested suspension as a “sentence cap.”  The convening authority approved the adjudged sentence and suspended the confinement in excess of twenty years for a period of twenty years.

As indicated in the specified issue, we questioned what effect, if any, the military judge’s misstatement or misinterpretation had on the quantum portion of the pretrial agreement.  We conclude that the military judge’s misstatement or misinterpretation had no effect on the quantum portion of the pretrial agreement.  Therefore, we find no error in the sentence approved by the convening authority. 

The interpretation of a pretrial agreement is a question of law which we review under a de novo standard.  See United States v. Acevedo, 50 M.J. 169, 172 (1999) (citations omitted).  A pretrial agreement is the product of negotiation between an accused and the convening authority; the military judge is not a party to a pretrial agreement.  See United States v. Rock, 52 M.J. 154, 156 (1999) (citing Acevedo, 50 M.J. at 172; R.C.M. 705).  Generally, “pretrial agreements will be strictly enforced based upon the express wording of the agreement.”  United States v. Lanzer, 3 M.J. 60, 62 (C.M.A. 1977).   

Nevertheless, it is well established that a military judge has the power to modify the terms of a pretrial agreement in certain limited circumstances.  See Lanzer, 3 M.J. at 62.  This authority to modify a pretrial agreement is commensurate with the military judge’s “responsibility to police the terms of pretrial agreements to insure compliance with statutory and decisional law as well as adherence to basic notions of fundamental fairness.”  United States v. Partin, 7 M.J. 409, 412 (C.M.A. 1979) (citation omitted).  Additionally, when a pretrial agreement is ambiguous on its face, the military judge has both the authority and the responsibility to go beyond the four corners of the document to determine the intent of the parties.  See Acevedo, 50 M.J. at 172.  Military judges must wield their authority cautiously so as not “to embellish or embroider” a pretrial agreement (see Rock, 52 M.J. at 156), or to defeat the parties’ understanding of its terms (see Aviz v. Carver, 36 M.J. 1026, 1029 (N.M.C.M.R. 1993)).  

Applying these principles to the appellant’s case, we hold that the military judge’s misstatement or misinterpretation
 of the quantum portion of the appellant’s pretrial agreement did not alter the written terms of that agreement.  As part of the providence inquiry, the military judge reviewed the contents of the pretrial agreement with the appellant.  See R.C.M. 910(f)(4).  Before the findings were announced, the appellant reviewed the quantum portion and stated that he understood its meaning, the terms of which were clear and unambiguous.  Upon inquiry by the military judge, both counsel stated that the agreement contained no ambiguities.  The appellant also failed to comment post-trial when the staff judge advocate recommended that the convening authority approve the sentence in accordance with the written quantum portion of the pretrial agreement.  We read this failure to object as further confirmation of the parties’ common understanding of the quantum portion.  

Regardless of whether the military judge misspoke on the record or, in fact, misunderstood the quantum portion of the pretrial agreement, his misstatement had no legal effect.  The military judge, with or without the apparent acquiescence of counsel, had no authority to modify an unambiguous pretrial agreement that contained no illegal, objectionable, or fundamentally unfair terms.  To the extent that the military judge unwittingly attempted to modify the pretrial agreement, such modification is not binding on the parties to the agreement or the appellate courts.  See Partin, 7 M.J. at 412.  Therefore, we find no error in the convening authority’s action in regard to the pretrial agreement. 

Although not raised by appellate counsel for either party, one other aspect of the providence inquiry concerns us.  After the military judge misstated or misinterpreted the quantum portion on the record, he failed to obtain the appellant’s personal concurrence with this inaccurate interpretation.  One requirement to establish a provident guilty plea is that the military judge shall ensure that the accused understands the terms of any pretrial agreement.  See United States v. Green, 1 M.J. 453, 455-56 (C.M.A. 1976); R.C.M. 910(f)(4).  This includes the accused’s understanding of the quantum portion of the agreement.  See R.C.M. 910(h)(3).

At this point, we must determine whether the military judge’s misstatement or misinterpretation, coupled with his failure to determine whether the appellant agreed with the statement, constitute a “‘substantial’ basis in law and fact for questioning the [appellant’s] guilty plea.”  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).  As stated earlier, we find the terms and meaning of the quantum portion of the pretrial agreement to be clear, unambiguous, and “so straightforward and simple that [they are] susceptible only to one interpretation.”  See United States v. Passini, 10 M.J. 108 (C.M.A. 1980) (footnote omitted).  The military judge did ask, prior to findings, whether the appellant understood the quantum portion.  The appellant said he did.  After announcing the sentence, the military judge could have conducted a better inquiry into the quantum portion of the pretrial agreement.  Nevertheless, we conclude that, taken as a whole, any deficiencies in the inquiry do not provide a substantial basis in law or fact for questioning the providence of the pleas.  Again, we find that the parties’ common understanding of the quantum portion was clearly demonstrated during the post-trial processing of the case. 

II.  Application of Confinement Credit

The military judge awarded the appellant 247 days of confinement credit for pretrial restraint.
  Based on the recommendation of his staff judge advocate, the convening authority ordered credit to be applied against the adjudged sentence to confinement.  The appellant argues that the credit should be applied against the approved sentence to confinement pursuant to Rock, 52 M.J. at 157.  The appellant’s reliance on Rock is misplaced and would not entitle the appellant to any relief.  In the appellant’s case the adjudged and approved confinement is the same—twenty-seven years.  Pursuant to the pretrial agreement, the convening authority simply suspended part of the approved sentence.  See R.C.M. 1108(a).  

Semantics aside, we hold that the appellant is entitled to confinement credit against the confinement to be served.  See United States v. Williamson, 26 M.J. 835, 836 (A.C.M.R. 1988).  As long as the suspended portion of the appellant’s sentence is not vacated, the confinement credit will be credited against the unsuspended (twenty year) portion of the adjudged and approved confinement.  We are satisfied that, thus far, the appellant has received the correct confinement credit at the United States Disciplinary Barracks, Fort Leavenworth, Kansas.  See Appendix to Government Motion to Attach Sentence Computation Worksheet.  If the suspended portion of the appellant’s sentence to confinement is subsequently vacated, we are confident that officials at the confinement facility will recompute the appellant’s release date accordingly.  

One last matter merits brief comment.  The government charged the appellant, inter alia, with committing forcible sodomy on T.G., his younger daughter, on “diverse [sic] occasions” (Specification 2 of Charge II).  During the providence inquiry, the appellant was provident to only one instance of forcible sodomy on T.G.  We will provide appropriate relief in our decretal paragraph.  See UCMJ art. 66(c). 

The court affirms only so much of the finding of guilty of Specification 2 of Charge II as finds that the appellant did, at Fort Stewart, Georgia, between on or about 1 November 1998 and on or about 20 January 1999, commit sodomy with T.G., a child who had not attained the age of sixteen years, by force and without consent of the said T.G.,
 in violation of Article 125, Uniform Code of Military Justice.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), and the entire record, the sentence is affirmed.


Senior Judge CAIRNS and Judge VOWELL concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� Even though the convening authority disapproved the adjudged forfeitures, the appellant’s sentence still mandated the statutory forfeiture of all pay and allowances pursuant to Article 58b, UCMJ.  The convening authority waived those statutory forfeitures for a period of six months and directed that such monies be paid to the appellant’s wife.  See UCMJ art. 58b(b). 


� It is also possible that the military judge simply used regrettable imprecision in summarizing the effect of the quantum portion of the pretrial agreement.  This view is bolstered by the trial defense counsel’s use of a similar imprecise term, “sentence cap,” in the appellant’s R.C.M. 1105 submission.  Military judges and counsel should avoid such shorthand for legal/technical terms of art.  Precision and clarity, not jargon and brevity, protect both an accused and the government from unintended consequences.





� The appellant does not dispute the total credit awarded for pretrial restraint at trial pursuant to United States v. Allen, 17 M.J. 126 (C.M.A. 1984), United States v. Mason, 19 M.J. 274 (C.M.A. 1985), and R.C.M 305(k).





� The charge sheet referred to A.G., the appellant’s older daughter, the second time the victim was mentioned in this specification.  The providence inquiry and the stipulation of fact make clear that both references in Specification 2 of Charge II should have referred to T.G.  The appellant raised no issue at trial or on appeal.  We find that the appellant was neither misled nor prejudiced by this administrative error. 
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