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MEMORANDUM OPINION
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KAPLAN, Judge:


At the conclusion of a fully contested trial, a general court-martial panel composed of officer and enlisted members convicted the appellant of absence without leave terminated by apprehension, destruction of military property, and wrongful appropriation of a military vehicle.
  The court-martial sentenced him to a bad-conduct discharge, confinement for six months, and forfeiture of all pay and allowances.  The convening authority approved the adjudged sentence.


On appeal pursuant to Article 66(c), UCMJ, the appellant has asserted that the military judge erred: (1) by refusing to give the standard sentencing instruction on the ineradicable stigma of a punitive discharge, and (2) by failing to suppress certain of the appellant’s statements made to criminal investigators.
  We hold that the military judge did commit error in refusing to give the requested sentencing instruction, but that such error was harmless and does not warrant our granting any sentence relief.  UCMJ art. 59.  We reject the appellant’s second assertion of error as unsupported by controlling legal precedent.

FACTS


The appellant’s entanglement with the military justice system commenced in October 1996 when he departed his assigned unit at Fort Hood, Texas, without authority, in order to visit his wife.  Because of the operational tempo of the appellant’s unit, he had not seen his wife for an extended period of time.  She was threatening divorce because she had not received support from the appellant for several months.  The appellant claimed that he had attempted several times to set up an allotment to support his spouse, but that administrative errors had repeatedly frustrated his efforts.  He remained absent from his unit for more than thirty days and, thus, was dropped from its rolls as a deserter.  On 14 February 1997, the appellant was arrested on an unrelated charge by a civilian police officer in Hastings, Nebraska,
 and was subsequently returned to military control on 26 February 1997.  He was then assigned to a deserter returnee unit at Fort Sill, Oklahoma, and detained in the Personnel Control Facility (PCF) at that post.  The appellant thereafter submitted a Request for Discharge in Lieu of Court-Martial, pursuant to Chapter 10, Army Regulation 635-200.  In anticipation of approval of this administrative discharge request, on 8 March 1997, Army officials released the appellant from the PCF in an excess leave status.  Because he had no money and no available means of transportation, the appellant entered a motor pool on Fort Sill without authority, and drove a Heavy Extended Mobility Transport Truck (HEMTT) through the closed gate of the motor pool, thereby destroying the gate.  He then drove the HEMTT from Fort Sill, north 150 miles on the Oklahoma Turnpike, to a location near Guthrie, Oklahoma, where the vehicle ran out of fuel.  A HEMTT is a very large vehicle, and its presence as an apparently abandoned vehicle was soon reported to local law enforcement authorities who, in turn, reported its whereabouts to military police at Fort Sill.


Army Criminal Investigation Command (CID) agents arrived in Guthrie, Oklahoma, the next morning, and with the help of the local sheriff, found the appellant wandering around in the town.  He was apprehended after identifying himself as a soldier from Fort Sill and giving an incredible explanation as to how he got to Guthrie.  While he was being transported back to Fort Sill by the CID agents, the appellant made several incriminating statements.  Some were unsolicited; some were in response to questions.
  One of the unsolicited statements that the military judge refused to suppress was made by the appellant as the car in which he was being transported came up on the highway behind the HEMTT which was being towed back to Fort Sill.  The appellant made the unsolicited comment, “There’s SPAM.”  In isolation, this comment is seemingly ridiculous.  However, other testimony adduced at trial established that the HEMTT involved had been nicknamed “SPAM” by its assigned operator and this nickname was painted on the vehicle’s windshield.  Testimony further established that from the appellant’s position in the CID car travelling behind the towed vehicle, he could not have seen the nickname on the HEMTT’s windshield.  Once the appellant was returned to Fort Sill, he was advised of his Article 31(b), UCMJ, rights against self-incrimination.  When asked if he wished to make a statement, with or without counsel being present, he responded, “You know I did it, I know I did it, but it’s a long story so I better talk to a lawyer,” or words to that effect.  This response was treated as an invocation of rights, and all interrogation ceased.  

Forensic evidence was subsequently collected from the interior of the abandoned HEMTT.  Expert witness testimony established that the appellant’s fingerprints were found inside the cab of the HEMTT, thus establishing his presence in the vehicle at some point in time.   

DISCUSSION


In his first assignment of error, the appellant contends that the military judge erred in refusing to give the standard sentencing instruction on the ineradicable stigma of a punitive discharge (hereinafter the ineradicable stigma instruction).
  We review a military judge’s decision on “whether and how to instruct on the consequences of a sentence for abuse of discretion.”  United States v. Perry, 48 M.J. 197, 199 (1998).  An abuse of discretion exists only if the military judge’s action is “‘arbitrary, fanciful, clearly unreasonable,’ or ‘clearly erroneous.’”  United States v. Miller, 46 M.J. 63, 65 (1997) (citations omitted).  


Our review of the history of the ineradicable stigma instruction convinces us that this instruction is not optional, but rather, is required by stare decisis to be given, unless specifically waived.  See United States v. Rush, __ M.J.__ (Army Ct. Crim. App. 16 Sep. 1999); see also United States v. Smith, 50 M.J. 451 (1999); United States v. Collins, 44 M.J. 830, 833 n.6 (Army Ct. Crim. App. 1996); United States v. Soriano, 20 M.J. 337 (C.M.A. 1985).  Under the circumstances extant in this case, where the military judge rejected out of hand a proper defense request for this standard sentencing instruction, we find his action arbitrary and unreasonable, and thus, an abuse of his discretion.


However, beyond cavil, not every error is prejudicial.  See UCMJ art. 59.  In this case, the military judge did give the standard sentencing instruction on the potential serious effect of a dishonorable or bad-conduct discharge on Veterans’ and Army benefits.  In addition, we are mindful of the facts in this case.  The appellant wrongfully appropriated, and then abandoned, an extremely expensive military vehicle.  In taking the vehicle, he seriously damaged and compromised the security of a motor pool.  He drove this large vehicle a great distance on a heavily traveled public highway, sometimes taking the vehicle off-road in order to avoid tollbooths.  Finally, he perpetrated these offenses after having been provisionally granted approval of an administrative discharge in lieu of court-martial for a lengthy period of absence without leave.  Under these facts, we are convinced that the panel would have imposed a punitive discharge whether or not the ineradicable stigma instruction had been given.  Thus, the instructional error was harmless.  


In his second assignment of error, the appellant challenges the military judge’s ruling on a motion to suppress a certain pretrial admission of guilt.  The military judge made extensive findings of fact and rulings of law on the admissibility of the appellant’s various incriminating statements.  He suppressed all those statements that were: (1) made after the appellant was a proper suspect, (2) made prior to a proper rights advisement, and (3) in response to questions from the CID agents.  At issue in this appeal is only the incriminating statement made by the appellant after he was properly advised of his right against self-incrimination under Article 31(b), UCMJ.  The appellant argues that this statement (“You know I did it, I know I did it, but . . .”) should also have been suppressed as the fruit of prior unwarned admissions.  We reject this claim as contrary to the controlling law.


The dispositive issue is whether the appellant’s ultimate admission was voluntary.  See Oregon v. Elstad, 470 U.S. 298 (1985).  We review this question of law de novo.  See United States v. Bubonics, 45 M.J. 93, 94 (1996) (citing Arizona v. Fulminante, 499 U.S. 279, 287 (1991)).  In this case, there is no indication that the appellant’s prior unwarned admissions were in any way coerced by the CID agents.   Therefore, rather than apply a presumption of taint, we look at all the facts and circumstances of the case in determining voluntariness.  Elstad, supra; United States v. McCaig, 32 M.J. 751 (A.C.M.R. 1991).   The statement at issue was made after appellant was properly advised of his rights under Article 31(b), UCMJ.  Moreover, the statement was spontaneous and unsolicited.  Although no “cleansing statement” was given by the CID agents, none was required.  See United States v. Phillips, 32 M.J. 76 (C.M.A. 1991); see also United States v. Lichtenhan, 40 M.J. 466 (C.M.A. 1994).  Under these circumstances, we find the admission totally voluntary and the military judge’s ruling entirely correct.

DECISION


The findings of guilty and the sentence are affirmed.


Senior Judge CAIRNS and Judge VOWELL concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� These offenses constituted violations of Articles 86, 108 and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 908, and 921 [hereinafter UCMJ].





� In addition, appellant has personally raised, pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), three issues that we have determined are lacking in merit.


 


� This fact was established by a stipulation between the appellant, his counsel, and government counsel.


  


� The questions, although apparently innocuous, were asked prior to any advisement of rights against self-incrimination.  Therefore, the military judge determined that they had been asked in violation of Article 31, UCMJ, and that the appellant’s answers were inadmissible in evidence against him.





� Dep’t of Army, Pam. 27-9, Military Judges’ Benchbook 69 (30 Sep. 1996): 





You are advised that the ineradicable stigma of a punitive discharge is commonly recognized by our society.  A punitive discharge will place limitations on employment opportunities and will deny the accused other advantages which are enjoyed by one whose discharge characterization indicates that (he)(she) has served honorably.  A punitive discharge will affect an accused’s future with regard to (his)(her) legal rights, economic opportunities, and social acceptability. 
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