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MEMORANDUM OPINION
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CLEVENGER, Judge:

A military judge sitting as a general court-martial convicted appellant, in accordance with his pleas, of wrongful use of marijuana and robbery (three specifications) in violation of Articles 112a and 122, Uniform Code of Military Justice, 10 U.S.C. §§ 912a and 922 [hereinafter UCMJ].  The military judge sentenced appellant to a dishonorable discharge, confinement for five years, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved only so much of the adjudged sentence as provides for a dishonorable discharge, confinement for thirty-four months, forfeiture of all pay and allowances, and reduction to Private E1. 

The record is before us for review pursuant to Article 66, UCMJ.  Appellant raises two assignments of error and we find prejudicial error that merits relief.

Appellant complains that the offenses alleged in Specifications 1 and 2 of the Charge are multiplicious.  Specification 1 alleges “that [appellant] . . . did, at or near Killeen, Texas, on or about 4 March 2001, by means of force and violence, steal from the person of PFC [PR], against his will, United States currency and an Automatic Teller Machine (ATM) card, property of some value, the property of PFC [PR].”  Specification 2 alleges “that [appellant] . . . did, at or near Killeen, Texas, on or about 4 March 2001, by means of force and violence, steal from the person of PFC [PR], against his will, a DD Form 2 military identification card, property of some value, military property of the U.S. Government.”  The facts show that the takings occurred simultaneously.  Our court has said, albeit in a slightly different context, that “robbery is an offense against the person, and that any felonious taking from the person is wrongful regardless of who owns the property.”  United States v. Smith, 40 C.M.R. 432, 437 (A.B.R. 1968).  The fact that a different entity is technically the lawful owner of property taken from a victim in the course of a robbery does not make the wrongful taking of that property a separate crime.  The nature of the crime of larceny, when considered as an element of the offense of robbery, is unchanged.  Thus, “[w]hen a larceny of several articles is committed at substantially the same time and place, it is a single larceny even though the articles belong to different persons.”  Manual for Courts-Martial, United States (2000 ed.) [hereinafter MCM], Part IV, para. 46c(1)(h)(ii).  We will consolidate the two specifications by including in Specification 1 the description of the property taken as alleged in Specification 2 and we will dismiss Specification 2.  Because the two offenses were treated as a single offense for sentencing at trial, no sentencing relief is necessary at this level.
Appellant further complains that the military judge failed to properly explain the law of principals as it pertained to Specification 3 of the Charge (the robbery of Sergeant (SGT) RM).  And, appellant complains that during the providence inquiry, the military judge failed to establish that appellant shared the necessary specific intent to “permanently deprive [SGT RM] of the use and benefit of the property.”  Specification 3 of the Charge alleges “that [appellant] . . . did, at or near Killeen, Texas, on or about 4 March 2001, by means of force and violence steal from the person of SGT [RM], against his will, United States currency and a wrist watch, property of some value, the property of SGT [RM].”  
According to the admitted facts, at around 0130 hours on 4 March 2001, appellant and another soldier, Private First Class (PFC) Caleb Williams, were driving around when they saw PFC PR and SGT RM sitting outside a local club waiting for a taxi cab.  They stopped their car, got out, and appellant asked the victims if one of them had a quarter he could use to make a telephone call.  Sergeant RM gave appellant a quarter.  After appellant finished his telephone call, PFC Williams “started using profanity against [SGT RM]” and hitting SGT RM in the face.  Private First Class Williams told SGT RM to “empty his pockets” and to give PFC Williams “everything he had.”  Meanwhile, appellant began attacking PFC PR “in the face with his fists and an unknown metal object.”  Sergeant RM took all the money he had in his pockets and gave it to PFC Williams and PFC Williams “grabbed [SGT RM’s] hand and took off his wrist watch.”  

The military judge recognized that appellant’s culpability as to the robbery in Specification 3 was as a principal and he explained the law to appellant as follows:  
MJ:  Okay.  Well, one of the things I want to talk to you briefly about here, Private Lewis, is this legal concept  called “principals”, okay?  Under this rule, any person punishable under the UCMJ, the various articles like this one that you’re charged with, commits an offense under the UCMJ if he aids, abets, counsels, command[s], or is involved in it’s commission, okay?  In other words, what we’re saying here is that if you were out there with another soldier or another person, and you’re both involved in the same incident and one of you commits a crime, both of you could legally be guilty of that crime.  In this case the crime is robbery.  Think you understand that concept? 
ACC:  Yes, Your Honor.

MJ:  Okay.  Let’s say three people were involved in a bank robbery.  One’s the driver of the getaway car, one watches the door and one actually goes in and robs the bank, then all three of them are guilty of bank robbery, even though one is just driving the getaway car and didn’t go in the bank, okay? 

The military judge erred in omitting any reference to the necessity that the nonperpetrating principal share in the criminal purpose or design of the perpetrator.  MCM, Part IV, paras. 1b(2)(b)(i) and (ii); United States v. Thompson, 50 M.J. 257, 259 (C.A.A.F. 1999).  While it is not required that a judge explain in painstaking detail the intricacies of the law to an accused, it is nonetheless necessary for any explanation offered to be accurate.  As we have noted before, “[a]lthough a guilty plea is an admission of all the elements of a formal criminal charge, it cannot be said 
to be voluntary unless the defendant possesses an understanding of the law in relation to [the] facts.”  United States v. Cordova, 4 M.J. 604, 606 (A.C.M.R. 1977) (footnote omitted).

In this case the military judge’s explanation was inaccurate because it failed to include the requirement for a shared criminal intent which could be either greater or lesser than the intent of the perpetrator.  Further, the explanation was misleading in its use of the term “involved in” to equate to “aids, abets, counsels, commands, or procures” the commission of an intended offense.  See UCMJ art. 77. 
We hold that appellant’s plea of guilty to Specification 3 of the Charge was improvidently entered and we will set aside the finding of guilty of that offense.

Specifications 1 and 2 of the Charge are consolidated to read:  “In that Private (E-2) Marvin E. Lewis, U.S. Army, did, at or near Killeen, Texas, on or about 4 March 2001, by means of force and violence, steal from the person of PFC [PR], against his will, United States currency and an Automatic Teller Machine (ATM) card, property of some value, the property of PFC [PR], and a DD Form 2 military identification card, property of some value, military property of the U.S. Government.”  The finding of guilty as to Specification 1, as consolidated, is affirmed.  The findings of guilty of Specifications 2 and 3 of the Charge are set aside and those specifications are dismissed.  The remaining findings of guilty are affirmed. 

Reassessing the sentence on the basis of the errors noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), only so much of the sentence as provides for a dishonorable discharge, confinement for twenty-four months,
 forfeiture of all pay and allowances, and reduction to Private E1 is affirmed.  All rights, privileges, and property, including pay and allowances forfeited pursuant to Articles 57 and 58b, UCMJ, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are ordered restored.  See UCMJ arts. 58b(c) and 75(a). 
Senior Judge BARTO and Judge MAHER concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Dep’t of Army, Pam. 27-9, Legal Services:  Military Judges’ Benchbook [hereinafter Benchbook], para. 3-1-1 instructs judges to include a specific element relating to the role of a nonperpetrating principal of any offense when the offense charged is under a theory of the law of principals.  The Benchbook further guides the user to the accurate explanatory instructions on the law of principals found at paragraph 7-1-1.  Id.  The military judge would have been well-advised to follow the guidance provided in the Benchbook.





� We note that, effective 4 February 2003, the unexecuted portion of appellant’s sentence to confinement in excess of thirty-one months was remitted as an act of executive clemency. 
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