COLLINS – ARMY 9900711


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

CAIRNS, CHAPMAN, and BROWN

Appellate Military Judges

UNITED STATES, Appellee

v.

Corporal DARYL B. COLLINS

United States Army, Appellant

ARMY 9900711

24th Infantry Division (Mech) and Fort Riley

R. F. Holland, Military Judge

For Appellant:  Colonel Adele H. Odegard, JA; Lieutenant Colonel David A. Mayfield, JA; Major Mary M. McCord, JA; Captain Arun J. Thomas, JA (on brief).

For Appellee:  Colonel Steven T. Salata, JA; Lieutenant Colonel Denise R. Lind, JA; Major Margaret B. Baines, JA; Captain Karen J. Borgerding, JA (on brief).

28 November 2001

-----------------------------------------

MEMORANDUM OPINION
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CHAPMAN, Judge:


A general court-martial composed of officer and enlisted members convicted the appellant, contrary to his pleas, of consensual sodomy, indecent assault, and indecent acts (two specifications), in violation of Articles 125 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 925 and 934 [hereinafter UCMJ].
  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for three months, forfeiture of all pay and allowances, and reduction to Private E1.

Pursuant to our Article 66, UCMJ, review, we have examined the record of trial and considered the briefs submitted by the parties, as well as the matters personally raised by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  The appellant’s Grostefon matters merit no comment or relief.

The appellant, through counsel, raises four assignments of error.  We disagree with the appellant’s assertions that the evidence is legally and factually insufficient to convict him of sodomy, and that the finding of guilty of indecent assault is inconsistent with the finding of guilty of consensual sodomy.  We agree that the military judge erred by allowing the introduction of hearsay evidence, but find that the error was harmless.  We also agree that because the two specifications of indecent acts are lesser-included offenses of indecent assault, the appellant is entitled to relief.

BACKGROUND


On the night of 26 February 1999, Specialist (SPC) P was in the barrack’s room of a friend, along with the appellant and two other soldiers.  They were watching television, laughing, joking, and having a few beers.  Specialist P had recently married another service member, who had been reassigned to Germany.  Specialist P was a week away from her own reassignment to Germany to join her husband.  


Late that evening, SPC P and the appellant decided to go to a local club.  It was not unusual for the appellant and SPC P to socialize and to spend time together.  Specialist P and the appellant were good friends.  They were “very close” and had a “brother and sister relationship.”  While SPC P and the appellant waited in her car outside the club for more patrons to arrive, SPC P testified that the appellant made “sexual advances” toward her.  He put his hand on her knee and told her that he was attracted to her.  The appellant admitted during his own testimony that he had told SPC P that she was attractive.

Once inside the club, SPC P maintained that the appellant continued his advances.  He again told SPC P how attracted he was to her.  He put his hands “around [her] waist and . . . in [her] shirt.”  Specialist P pushed him away and told him to stop.  She became “frustrated and agitated” with his conduct.  The appellant apologized, and they decided to leave and return to the barracks.


After arriving at the barracks, the appellant accompanied SPC P to her room.  Specialist P had no problem with the appellant being in her room, as he had been in her room many times before.  Specialist P trusted the appellant and had begun to forget about the appellant’s prior advances.  According to SPC P, however, the appellant continued his unwanted conduct once inside the room.  While sitting on the bed with SPC P, the appellant again told her how attracted he was to her.  Specialist P told the appellant that she loved her husband and would do nothing to jeopardize their marriage.  Despite SPC P’s pleas for him to stop, the appellant put his hands in her shirt, pulled up her shirt, and kissed her stomach.  He also unsnapped her bra and kissed her breasts.  Crying and begging the appellant to stop, SPC P was unable to keep the appellant from removing her pants.  The appellant began “sticking his fingers inside of [her]” and “putting his mouth down there.”  When asked by the trial counsel if the appellant’s mouth made contact with her vagina, SPC P replied that it did.  Shortly thereafter, the appellant succeeded in removing SPC P’s underwear.  Specialist P begged the appellant not to go inside of her.  She remembered the appellant telling her that “[a]ll you have to do is just lay [sic] there.”  At some point, SPC P felt the appellant’s exposed penis graze her hand.  She then jumped from the bed and demanded that he leave.  The appellant left shortly thereafter.


An upset and visually shaken SPC P reported the incident to a sergeant in her chain of command the next afternoon.

SUFFICIENCY OF THE EVIDENCE


The appellant contends that the evidence of record is insufficient to establish the penetration necessary to support his conviction of sodomy.  We disagree.


“Penetration, however slight, is sufficient to complete the offense” of sodomy.  UCMJ art 125(a); see also Dep’t of Army, Pam. 27-9, Legal Services:  Military Judges’ Benchbook, para. 3-51-1d (1 Apr. 2001) [hereinafter AR 27-9];
 United States v. Cox, 18 M.J. 72, 73 (C.M.A. 1984); United States v. Tu, 30 M.J. 587, 589 (A.C.M.R. 1990); United States v. Deland, 16 M.J. 889, 893 (A.C.M.R. 1983), affirmed in part and reversed in part on other grounds, 22 M.J. 70 (C.M.A. 1986).  In the present case, the military judge properly instructed the members that penetration of the female sex organ, however slight, is required to establish the offense of sodomy.  He further explained the meaning of the term “female sex organ” as follows:

Now, the term “female sex organ” includes not only the vagina, which is the canal that connects the uterus to the external opening of the genital canal, but also the woman’s external genital organs, including the labia majora and the labia minora.  The term “labia” is a Latin and medically correct term for “lips.” 


The victim in this case, an adult, married female, testified that the appellant’s mouth came into contact with her vagina.  Given these facts, we have no difficulty concluding that a reasonable factfinder, properly instructed as these members were, could have concluded beyond a reasonable doubt that there was penetration of the “female sex organ.”  See generally Jackson v. Virginia, 443 U.S. 307, 319 (1979) (setting forth the test for legal sufficiency).  In determining legal sufficiency, we are “‘bound to draw every reasonable inference from the evidence of record in favor of the prosecution.’”  United States v. McGinty, 38 M.J. 131, 132 (C.M.A. 1993) (quoting United States v. Blocker, 32 M.J. 281, 284 (C.M.A. 1991)).  Thus, we can infer, absent evidence to the contrary, that SPC P knew the anatomical meaning of the word “vagina.”
  When SPC P testified that the appellant placed his mouth on her vagina, the members could reasonably conclude that she was using the word in its anatomical sense.  From such testimony, the court members could reasonably find that the appellant committed each element of sodomy.  Cf. United States v. Breuer, 14 M.J. 723 (A.F.C.M.R. 1982) (holding that an accused’s pleas of guilty to sodomy by kissing the victim’s vagina with his mouth were provident), aff’d, 23 M.J. 274 (C.M.A. 1986).  

Based upon these facts, we are also convinced beyond a reasonable doubt that the appellant orally penetrated the victim’s labia.  See generally United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987) (setting forth the test for factual sufficiency).  Thus, we find the evidence sufficient to support the appellant’s conviction of sodomy.

INCONSISTENT FINDINGS


The appellant argues that the finding of guilty of indecent assault is inconsistent with the finding of guilty of consensual sodomy.  We disagree.


This court will not disturb a finding of guilt if there is “‘some legal and competent evidence from which a court-martial may find or infer beyond a reasonable doubt those facts required by law for conviction.’”  United States v. Watson, 31 M.J. 49, 53 (C.M.A. 1990) (quoting United States v. Harper, 22 M.J. 157, 161 (C.M.A. 1986)).  In the present case, the military judge properly instructed the members regarding indecent assault as the lesser-included offense of attempted rape.  His instructions included the definitions of unlawful force or violence and bodily harm.  He also explained to the members the lack of consent and the degree of force necessary for the offense of forcible sodomy.  His instructions included the defense of mistake of fact as to both indecent assault and forcible sodomy.  Applying these instructions to the facts presented at trial, the members could have convicted the appellant on one or more theories.  For example, the members could have concluded that the appellant had an honest and reasonable, but mistaken belief that SPC P had consented to the sodomy, but not to the other offensive touchings.  They may have found that SPC P actually consented to the sodomy, but not to the acts that constituted the indecent assault.  Or they may have found insufficient force to prove forcible sodomy, yet found sufficient force to prove the acts of indecent assault.


We are not required to ascertain, however, under which theory the court members may have found the appellant guilty beyond a reasonable doubt.  We need only find that there is competent evidence of record to support the convictions of indecent assault and sodomy.  We are satisfied, under the facts of this case, that the approved findings are legally and factually sufficient.
  See Jackson, 443 U.S. at 319; Turner, 25 M.J. at 325.

HEARSAY


At trial, government counsel, through examination of Sergeant First Class (SFC) Reeder, offered the hearsay statements of the victim, SPC P.  The military judge admitted the testimony, over defense objection, as an “excited utterance” pursuant to Military Rule of Evidence 803(2) [hereinafter Mil. R. Evid.].  The appellant asserts that because these statements were not made when SPC P was under the stress of excitement caused by the initial event, the military judge erred.  We agree that the military judge abused his discretion when he admitted these statements, but find that the error did not prejudice the appellant.


The excited utterance exception to the hearsay rule permits the admission of a hearsay statement relating to a “startling event or condition made while the declarant was under the stress of excitement cause[d] by the event or condition.”  Mil. R. Evid. 803(2).  The statement must be made while the declarant is “still in a state of nervous excitement caused by a startling event.”  United States v. Chandler, 39 M.J. 119, 123 (C.M.A. 1994).  It must be “‘spontaneous, excited or impulsive rather than the product of reflection and deliberation.’”  United States v. Arnold, 25 M.J. 129, 132 (C.M.A. 1987) (quoting United States v. Iron Shell, 633 F.2d 77, 86 (8th Cir. 1980)).  


In the appellant’s case, the hearsay statements were made eleven or twelve hours after the incident.  While the lapse of time is not dispositive, it is relevant.  An hour and a half after the assaults occurred, SPC P called a friend, SPC Garcia.  Specialist Garcia immediately went to SPC P’s room and found SPC P crying and upset.  After discussing the events with SPC Garcia, SPC P was calm and nearly asleep when SPC Garcia left.  Later the next day, SPC P called her husband in Germany.  Her husband was mad and told SPC P to report the incident to her chain of command.  Specialist P did not want anyone else to know about the incident; she just wanted to leave Fort Riley.  She did not want anyone to see her.  She was embarrassed that people might come to false conclusions as to what happened.  Her husband said that he would call and report the incident to her first sergeant himself, if she did not.  After talking to her husband, SPC P “took a few minutes to get [herself] together.”  Specialist P then tried to speak to her first sergeant by phone, but was told by SFC Reeder that the first sergeant was not available.  Sergeant First Class Reeder told her that she should come to the company and that he would talk to her there.  Sergeant Rasmussen, another member of her company, was also present when SPC P related the events of the previous evening to SFC Reeder.


We find that SPC P had calmed down from the initial stress of the event, slept, and discussed the situation with her husband before making the statements to SFC Reeder.  She had ample time to reflect on the earlier events.  In fact, she struggled with her decision to report the incident.  Although visibly shaken and upset when she met with SFC Reeder, SPC P’s stress, at that time, appears to be stress from recalling the incident and having to retell what happened, rather than stress caused by the original event.  See generally United States v. Barrick, 41 M.J. 696, 699 (A.F. Ct. Crim. App. 1995).


Given these facts, the military judge abused his discretion when he admitted the hearsay testimony of SFC Reeder.  Testing for harmless error, we conclude that the error had no substantial influence on the findings.  See generally United States v. Armstrong, 53 M.J. 76, 81 (2000).  Most of what SPC P told SFC Reeder was never in dispute.  In fact, the appellant, during his own testimony on the merits, testified substantially to the same facts, except that he characterized the events as consensual.  Also, SPC P’s statements to SFC Reeder that “he raped me” and her insistence that it was not attempted rape, arguably tended to undermine SPC P’s credibility, rather than bolster it.  There was other evidence sufficient to convict the appellant beyond a reasonable doubt.  We are satisfied that any impact on the members was negligible and that the appellant’s substantial rights were not materially prejudiced.  See UCMJ art. 59(a).

MULTIPLICITY


The appellant contends that his conviction of indecent assault is multiplicious with his conviction of indecent acts.  We agree.


Both charges arose out of the same incident and the same conduct.  The indecent acts contained in Specifications 1 and 2 of Charge III (placing his penis against her hand, kissing and sucking parts of her body, and touching her breasts) are the same acts that were the basis of the bodily harm alleged in the indecent assault charge.  Under these facts, we hold that the elements of the indecent act offenses are necessarily included in the indecent assault offense.  “In no case should both an offense and a lesser included offense thereof be separately charged.”  Rule for Courts-Martial 307(c)(4) discussion.  Thus, the two specifications of indecent acts are lesser-included offenses of indecent assault, and a dismissal of the lesser-included offenses is required.
  See generally United States v. Foster, 40 M.J. 140 (C.M.A. 1994); United States v. Britton, 47 M.J. 195 (1997).  We will take corrective action by dismissing Specifications 1 and 2 of Charge III and Charge III.  Because the military judge instructed the members to consider the three offenses as a single offense for sentencing, we further hold that the appellant suffered no prejudice.

DECISION


The findings of guilty of Specifications 1 and 2 of Charge III and Charge III are set aside.  Specifications 1 and 2 of Charge III and Charge III are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis 

of the error noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.  


Senior Judge CAIRNS and Judge BROWN concur.







FOR THE COURT:







JOSEPH E. ROSS







Colonel, JA







Clerk of Court

� The appellant was initially charged by the government with attempted rape and forcible sodomy, but was found guilty of the lesser-included offenses of indecent assault and consensual sodomy, respectively.





� This part of the instruction in AR 27-9 contains the same language that was in effect at the time of the appellant’s trial.





� This court faced different facts in Deland.  In that case, the victim was a minor, who may not have understood the meaning of certain words.





� We should also note that, in general, even if there are inconsistent findings, they do not impeach findings of guilty.  United States v. Powell, 469 U.S. 57, 62-65 (1984); United States v. Watson, 31 M.J. 49, 53 (C.M.A. 1990); United States v. Rockwood, 48 M.J. 501, 512 (Army Ct. Crim. App. 1998), aff’d, 52 M.J. 98 (1999).





� “Our standard of review of a military judge’s decision to admit hearsay evidence is abuse of discretion.”  United States v. Green, 50 M.J. 835, 838 (Army Ct. Crim. App. 1999) (citing United States v. Hyder, 47 M.J. 46, 48 (1997)).





� As to Specification 2 of Charge III, whether due to inartful drafting of the charges, or to trial counsel’s failure to develop the evidence, we cannot be sure of the government’s theory of guilt.  Trial counsel may have intended to prove that the indecent acts alleged in Specification 2 occurred at the club, rather than in SPC P’s on-post quarters.  Regardless of which theory the members utilized to find the appellant guilty, we reach the same result.  There was no evidence presented that the appellant touched SPC P’s breast while they were at the club, although he did place his hand under her shirt.  Under these facts, the evidence is factually insufficient to convict the appellant of an indecent act while at the club, thus requiring dismissal of Specification 2 of Charge III.
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