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MEMORANDUM OPINION
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Per Curiam:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of desertion with intent to shirk important service, in violation of Article 85, Uniform Code of Military Justice, 10 U.S.C. § 885 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for thirty-six months, forfeiture of all pay and allowances, reduction to Private E1, and a reprimand.
  The case is before the court for review under Article 66, UCMJ.
Appellant asserts that he received post-trial ineffective assistance of counsel and several other assignments of error.  Due to an error in the convening authority’s action, we need not address appellant’s assertion of ineffective assistance of counsel; rather, we will order a new staff judge advocate post-trial recommendation (SJAR) and action in our decretal paragraph.    
Appellant, in an affidavit submitted to this court, alleges his trial defense counsel failed to inform him of his right to request deferment of the adjudged reduction, confinement, and forfeitures and deferment and waiver of the automatic forfeitures.  See UCMJ articles 57, 57a, and 58b.  Appellant’s trial defense counsel, in an affidavit submitted pursuant to this court’s order, states he informed appellant of these rights.  Nothing in the record (including Appellate Exhibit III, Post-Trial and Appellate Rights) indicates that appellant was informed of the above rights.  
Regardless of these apparently conflicting affidavits, due to an error in the convening authority’s initial action, we will order a new SJAR and convening authority’s action.  Specifically, the convening authority’s action includes an error regarding appellant’s reprimand.  Appellant pleaded guilty to, and was found guilty of, shirking important service by quitting his unit in order to avoid deploying to Kuwait in support of Operation Enduring Freedom.  The convening authority, however, reprimanded appellant for failing to “deploy with [his] unit to Iraq in support of Operation Iraqi Freedom.”
  Appellant was not found guilty of this offense because the government dismissed, prior to arraignment, the charge and specification alleging appellant missed movement in support of Operation Iraqi Freedom.  
Therefore, under the facts of this case, to correct the convening authority’s action, we will exercise our considerable discretion and require a new SJAR and action.  Our review of “the findings and sentence as approved by the convening authority” under Article 66(c), UCMJ, cannot proceed because appellant’s case is not yet ripe for review.  We will return this case to provide appellant with an opportunity to submit his matters to the convening authority as part of his Rule for Courts-Martial [hereinafter R.C.M.] 1105 submission.  See United States v. Diaz, 40 M.J. 335, 345 (C.M.A. 1994); R.C.M. 1107(g).  
Accordingly, appellant will have an opportunity, pursuant to R.C.M. 1105, to fully exercise his right to request clemency from the convening authority.  The convening authority’s initial action, dated 26 March 2004, is set aside.  The record of trial will be returned to The Judge Advocate General for a new R.C.M. 1106 SJAR and a new initial action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.  






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� We also note appellant has received substantial clemency.  On 24 January 2005, the Army Clemency and Parole Board upgraded appellant’s dishonorable discharge to a general discharge and remitted (effective 11 February 2005) the unexecuted portion of appellant’s sentence to confinement.





� Emphasis added.
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