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MEMORANDUM OPINION

-----------------------------------------
CHAPMAN, Senior Judge:


A military judge sitting as a general court-martial convicted appellant, in accordance with his pleas, of absence without leave (AWOL), wrongful use of marijuana, larceny (three specifications), and housebreaking, in violation of Articles 86, 112a, 121, and 130, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 912a, 921, and 930 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for thirty-eight months, forfeiture of all pay and allowances, and a reprimand.  Pursuant to the terms of a pretrial agreement, the convening authority approved only so much of the sentence as provided for a bad-conduct discharge, confinement for twelve months, forfeiture of all pay and allowances, and a reprimand.  Appellant also received ninety-four days of confinement credit against his approved sentence to confinement.  The case is before this court for review pursuant to Article 66, UCMJ.


Appellant, in his only assignment of error, correctly asserts that the staff judge advocate (SJA) misstates the findings as to The Specification of Charge I and as to Specification 3 of Charge III in his post-trial recommendation (SJAR).  Appellant was not found guilty of AWOL from on or about 8 June 2002 until on or about 28 June 2002 as indicated in the SJAR; instead, he was found guilty of a lesser period of AWOL from on or about 10 June 2002 until on or about 28 June 2002.  The SJA also incorrectly advised the convening authority that appellant was convicted of stealing a “Stetson hat” in Specification 3 of Charge III.  Thus, we agree that the SJA misadvised the convening authority of the actual findings with respect to both offenses.  We also hold that the military judge should not have accepted appellant’s plea of guilt to stealing the cable box in Specification 3 of Charge III.

ANALYSIS

Unless indicated otherwise in his action, a convening authority approves the findings as stated in the SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  For The Specification of Charge I, the SJAR representation that appellant’s period of AWOL began on or about 8 June is not in conformity with the military judge’s finding.  Appellant was found guilty of an AWOL with a commencement date of “on or about 10 June.”

Additionally, the statement of the findings for Specification 3 of Charge III within the SJAR is erroneous in part where it asserts that appellant did “steal a Stetson hat” when, in fact, the military judge declined to find him guilty of stealing the Stetson hat.  During the providence inquiry conducted by the military judge pursuant to United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969), appellant said that a soldier brought the hat to appellant’s barracks room after it was stolen and appellant agreed to hide the hat in his room.  Appellant also stated that he was not aware of the theft before the hat was brought to his room.  Upon advising appellant of the elements of knowingly receiving stolen property, and prior to the entry of findings, the military judge fashioned an amendment to Specification 3 of Charge III, thereby deleting the larceny of the Stetson hat and adding language that appellant wrongfully concealed stolen property.  See Appellate Exhibit VI.  The military judge entered a finding of guilty of Specification 3 of Charge III, as amended.
“[I]f the SJAR . . . misstates a finding of guilty, we have no jurisdiction to affirm it.  We may either affirm only those findings of guilty (or portions thereof) that are correctly and unambiguously stated in the SJAR, or return the case to the convening authority for a new SJAR and action.”  United States v. Henderson, 56 M.J. 911, 913 (Army Ct. Crim. App. 2002); see Diaz, 40 M.J. at 337.  Accordingly, we can affirm only that portion of appellant’s finding of guilty for the AWOL period beginning “on or about 10 June 2002.”  Furthermore, where the SJAR incorrectly asserts appellant was found guilty of stealing a Stetson hat, we also may not affirm any portion of Specification 3 of Charge III that would otherwise find appellant stole or wrongfully concealed the Stetson hat.(
Additionally, this court notes that appellant entered pleas of guilty to three separate acts of larceny.  Specification 1 of Charge III alleged the theft of a computer belonging to Private First Class (PFC) Martinez.  Specification 2 of Charge III alleged the theft of a “Nintendo Gameboy Advance,” the property of the “Warrior Way Specialty Store.”  Lastly, Specification 3 of Charge III alleged the theft of various items including a “Stetson hat, Drill Sergeant Hat, cable box, and 18 military unit coins,” the property of Lieutenant Colonel Volesky, First Sergeant (1SG) Stuckey, and PFC Fortunado.  Appellant related that he and another soldier unlawfully entered the office of 1SG Stuckey and took a drill sergeant’s hat and eighteen military coins.  Appellant said that on a separate occasion he and his friend broke into the barracks room of PFC Martinez and PFC Fortunado; and while in that barracks room, appellant unlawfully took a computer belonging to PFC Martinez and a cable box belonging to PFC Fortunado.


During the providence inquiry, the military judge recognized that the larceny of the cable box should have been charged together with the larceny of the computer in Specification 1 of Charge III rather than in Specification 3 of Charge III.  However, instead of striking the language “and a cable box, the property of PFC Anthony Fortunado” from the specification, the military judge asked the defense counsel if she could “just leave the cable box in the specification that it appears in rather than move it to the—to Specification 1 of Charge III?”  Leaving the larceny of the cable box in Specification 3 was error.  See Manual for Courts-Martial, United States (2002 ed.), Part IV, para. 46.c.(1)(h)(ii) (“When a larceny of several articles is committed at substantially the same time and place, it is a single larceny even though the articles belong to different persons . . . [and the larceny] should be alleged in but one specification.”).  Accordingly, we will modify the findings of guilty for Specification 3 of Charge III.
DECISION

The court affirms only so much of the finding of guilty of The Specification of Charge I as finds that appellant did, on or about 10 June 2002, without authority, absent himself from his unit, to wit:  Charlie Company, 2nd Battalion, 5th Cavalry Regiment, 1st Brigade, 1st Cavalry Division, located at Fort Hood, Texas, and did remain so absent until on or about 28 June 2002.


This court affirms only so much of the finding of guilty of Specification 3 of Charge III as finds that appellant did, at Fort Hood, Texas, during the period between on or about 1 September 2002 and 21 November 2002, steal a Drill Sergeant Hat and 18 military unit coins, the property of 1SG Rick Stuckey, those items being of a value of less than $500.00.  


The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.

Judge CLEVENGER and Judge STOCKEL concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( While appellant voiced no objection to the amendment and pleaded guilty to the amended specification alleging a wrongful concealment of stolen property and larceny of the other items, this court recognizes that the amended finding is duplicitous and that the preferred practice would have been for the military judge to dismiss the portion of the specification alleging a larceny of the Stetson hat.  See Rule for Courts-Martial [hereinafter R.C.M.] 906 (b)(5) (severance is the usual remedy for a duplicitous specification).  See also Francis A. Gilligan and Fredric I. Lederer, Court-Martial Procedure § 6-33.00 (2d ed. 1991) (“[a] specification that alleges more than one offense, either conjunctively or in the alternative, is duplicitous and improper.”) (citing R.C.M. 307 (c)(4)).  We do not review the legality of the military judge’s findings or the waiver issue herein because, as a result of the SJAR error, this court cannot review that portion of the convening authority’s action as it relates to the Stetson hat.  See Diaz, 40 M.J. at 337.
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