PIERRE-LOUISE – ARMY 20010158


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

CHAPMAN, CLEVENGER, and STOCKEL

Appellate Military Judges

UNITED STATES, Appellee

v.

Private First Class BERTHONY PIERRE-LOUISE

United States Army, Appellant

ARMY 20010158

25th Infantry Division (Light) and U.S. Army, Hawaii

Jeffrey D. Smith, Military Judge

Colonel Richard B. Jackson, Staff Judge Advocate

For Appellant:  Captain Lonnie J. McAllister II, JA (argued); Colonel Robert D. Teetsel, JA; Lieutenant Colonel E. Allen Chandler, Jr., JA; Major Jeanette K. Stone, JA; Captain Christopher D. Carrier, JA (on brief); Colonel Robert D. Teetsel, JA; Lieutenant Colonel Mark Tellitocci, JA; Major Sean S. Park, JA; Captain Lonnie J. McAllister II, JA (on specified issues).
For Appellee:  Captain Abraham F. Carpio, JA (argued); Lieutenant Colonel Margaret B. Baines, JA; Lieutenant Colonel Anthony Nicastro, JA, USAR (on brief); Colonel Lauren B. Leeker, JA; Lieutenant Colonel Margaret B. Baines, JA; Major Theresa A. Gallagher, JA; Captain Abraham F. Carpio, JA (on specified issues).
27 May 2004
-----------------------------------------

MEMORANDUM OPINION
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STOCKEL, Judge:
A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of absence without leave (AWOL), failure to go to his appointed place of duty (two specifications), disrespect toward a superior commissioned officer, disobeying a superior commissioned officer (two specifications), disrespect toward a noncommissioned officer (two specifications), failure to obey a lawful general regulation, drunk and disorderly conduct, and communication of a threat in violation of Articles 86, 89, 90, 91, 92, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 889, 890, 891, 892, and 934 [hereinafter UCMJ].   Appellant was also convicted, contrary to his pleas, of making a false official statement in violation of Article 107, UCMJ.  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for one year, forfeiture of all pay and allowances, and reduction to Private E1.  Appellant was credited with one day of pretrial confinement against his approved sentence.
 

In this Article 66, UCMJ, appeal, appellant asserts that the military judge erred when he failed to award sentence credit for:  (1) pretrial restraint tantamount to confinement (requesting one day of credit),
 and (2) illegal pretrial punishment in violation of Article 13, UCMJ (requesting one month of credit).  Additionally, this court specified two issues:
I.
WHETHER THE CHARGES AND SPECIFICATIONS WERE PROPERLY REFERRED BY THE CONVENING AUTHORITY TO A GENERAL COURT-MARTIAL, WHEN BRIGADIER GENERAL KARL W. EIKENBERRY REFERRED APPELLANT’S CASE ON 4 JANUARY 2001 TO A GENERAL COURT-MARTIAL CONVENED BY COURT-MARTIAL CONVENING ORDER (CMCO) NO. 12, AND ON 8 JANUARY 2001 TO A SPECIAL COURT-MARTIAL EMPOWERED TO ADJUDGE A BAD-CONDUCT DISCHARGE CONVENED BY CMCO NO. 11, PRIOR TO REFERRING APPELLANT’S CASE ON 11 JANUARY 2001 TO A GENERAL COURT-MARTIAL CONVENED BY CMCO NO. 11, WITHOUT ANY REASONS FOR THE WITHDRAWALS APPEARING IN THE RECORD.  SEE RULE FOR COURTS-MARTIAL 604(B).

II.
WHETHER THERE IS A SUFFICIENT FACTUAL BASIS TO SUPPORT APPELLANT’S PLEA THAT HIS CONDUCT WAS DISORDERLY IN VIOLATION OF ARTICLE 134, UCMJ (SPECIFICATION 1 OF CHARGE X).


In regard to appellant’s assigned errors, we agree, and the government concedes, that handcuffing appellant to a guardrail for approximately four and one-half hours constitutes restriction tantamount to confinement.  As such, appellant is entitled to one additional day of confinement credit toward his sentence.  See United States v. DeLeon, 53 M.J. 658, 660 (Army Ct. Crim. App. 2000).  We further find that appellant was subjected to illegal pretrial punishment; we will provide sentence relief in our decretal paragraph.

As to this court’s specified issues, we are convinced that errors noted in the referral documents are non-prejudicial, administrative errors, which do not affect jurisdiction of appellant’s court-martial.  Such errors fail, however, to comport with the norms of professionalism expected of a staff judge advocate.  We answer the second specified issue in the negative. 

BACKGROUND

Appellant went to a barbecue on 29 July 2000 and drank alcoholic beverages.  He departed the barbecue driving a friend’s car that he had borrowed earlier.  Sergeant (SGT) Samantha Benson accompanied appellant as a passenger in the car.  While driving SGT Benson back to her quarters, appellant hit a parked car.  The owner of the parked vehicle, SGT Wayne Johnson, went outside to investigate, walked over to appellant who was sitting in the driver’s seat, and told appellant to get out of the car.  Appellant complied and sat on the curb, waiting for the military police (MP) to arrive.  


Military Police Specialist (SPC) Timothy Lahr, reported to the scene.  He asked appellant for his driver’s license.  After giving SPC Lahr his social security card and automatic bank teller card, appellant handed his entire wallet to SPC Lahr.  In addition to being unable to remove his driver’s license from his wallet, appellant smelled of alcohol and slurred his speech.  Based upon appellant’s condition, SPC Lahr attempted to conduct a field sobriety test.  Although appellant admitted to SPC Lahr that he was drunk and underage, SPC Lahr persisted in directing that appellant take the field sobriety test.  Appellant refused to do so. 


Appellant was driven to the MP station and placed in a holding cell.  At this point, appellant became belligerent, spouting obscenities at two MP staff sergeants.  First Lieutenant (1LT) Neal Snyder, appellant’s acting battery commander, accompanied by two noncommissioned officers, arrived at the MP station to pick up appellant.  Upon leaving the MP station, appellant grabbed a guardrail and refused to let go.  As a result, 1LT Snyder borrowed a pair of handcuffs from the MP desk sergeant and handcuffed appellant’s hands behind his back.  Appellant was then transported to the battalion staff duty area.  


At the battalion staff duty area, the command removed the handcuffs from both of appellant’s hands.  One hand was then handcuffed to a guardrail around an outdoor veranda attached to the staff duty office.  The staff duty office was located on the second floor of the building.  A cot was provided to appellant, but he was within public view of any personnel in the vicinity that weekend.
  Appellant was later transported to the hospital for a command directed blood/alcohol test (BAT).  His hands were cuffed behind his back during transportation to and from the hospital, but not at all while his blood was being drawn.  When he returned to the battalion staff area, appellant again was handcuffed with one hand to the veranda guardrail.  Appellant remained handcuffed to the guardrail for approximately twenty-five minutes before being transported for his BAT and for approximately four and one-half hours after he returned from the hospital.  Appellant was uncuffed at about 0730.
When appellant was brought to the battalion area from the MP station, his section chief, Staff Sergeant (SSG) Calvin Slocum, had arrived to check the well-being of his soldiers.  He saw appellant with his hands cuffed behind his back and later with one hand cuffed to the guardrail.  Staff Sergeant Slocum remained with appellant until appellant returned to the battalion area from the hospital.  Staff Sergeant Slocum testified that appellant was crying and upset during the evening, but calmed down when SSG Slocum talked to him.  He further testified that 1LT Snyder swore at appellant at the hospital; 1LT Snyder denied swearing at appellant.  While at the hospital, appellant overheard 1LT Snyder say to SSG Slocum that he was going to lock up appellant.  Appellant reacted by telling 1LT Snyder, “In five years I’m going to come back and kill your ass.”  Additionally, several witnesses testified that appellant repeatedly stated that he wanted to go to New Jersey.  Appellant had just learned that his brother was hospitalized in New Jersey in a coma after being hit by a car.  


At trial, appellant’s defense counsel moved for and argued that appellant’s handcuffing to the guardrail constituted restriction tantamount to confinement and illegal pretrial punishment.  Specifically, appellant requested two days of sentence credit for restriction tantamount to confinement and one month of credit for illegal pretrial punishment in violation of Article 13, UCMJ.  The military judge found that handcuffing appellant to the guardrail was neither restriction tantamount to confinement nor illegal pretrial punishment.  He denied appellant’s motion for sentence credit.  

DISCUSSION

Illegal Pretrial Punishment
Whether appellant is entitled to credit for illegal pretrial punishment is a mixed question of fact and law.  United States v Mosby, 56 M.J. 309, 310 (C.A.A.F. 2002).  We will not overturn a military judge’s finding of fact, including a finding of no intent to punish, unless clearly erroneous.  United States v. Smith, 53 M.J. 168, 170 (C.A.A.F. 2000).  “We will review de novo the ultimate question [of] whether an appellant is entitled to credit for a violation of Article 13[, UCMJ].”  Mosby, 56 M.J. at 310.


Article 13, UCMJ, provides the following:

No person, while being held for trial, may be subjected to punishment or penalty other than arrest or confinement upon the charges pending against him, nor shall the arrest or confinement imposed upon him be any more rigorous than the circumstances required to insure his presence [at trial] . . . .
Thus, Article 13, UCMJ, prohibits:  (1) the purposeful imposition of punishment on an accused before his or her guilt is established at trial, that is, illegal pretrial punishment, and (2) arrest or pretrial confinement conditions that are more rigorous than the circumstances required to ensure an accused’s presence at trial, that is, illegal pretrial confinement.  United States v. Inong, 58 M.J. 460, 463 (C.A.A.F. 2003) (citing United States v. Fricke, 53 M.J. 149, 154, (C.A.A.F. 2000)).  If appellant can establish that either existed, he is entitled to sentence relief.  Id; see Mosby, 56 M.J. at 310.  

In determining whether a specific restriction falls within proscribed “punishment” or within permissible restraint, a court must decide whether the restraint is imposed “‘for the purpose of punishment or whether it is but an incident of some other legitimate governmental purpose.’”  United States v. Palmiter, 20 M.J. 90, 99 (C.M.A. 1985) (Everett, C.J., concurring in the result) (quoting Bell v. Wolfish, 441 U.S. 520, 538 (1979)).  In addressing the second prong, the “reasonableness of the conduct designed to secure the nonpunitive government objective must also be considered.”  United States v. Cruz, 25 M.J. 326, 331 n.4 (C.M.A. 1987).  Thus, if a particular condition or restriction of pretrial detention is reasonably related to a legitimate governmental objective, it does not, without more, amount to “punishment.”  See id.; Palmiter, 20 M.J. at 99.  Conversely, if a restriction or condition is not reasonably related to a legitimate goal—if it is arbitrary or purposeless—then a court may permissibly infer that the purpose of the governmental action is punishment.  See Cruz, 25 M.J. at 331 n.4; Palmiter, 20 M.J. at 99.
We question the command’s intent in essentially confining appellant for four and one-half hours.  Did the command’s conduct evidence a purposeful imposition of punishment on appellant prior to his guilt being established at trial or was such conduct reasonable to ensure appellant’s presence at trial?  See Palmiter, 20 M.J. at 99.  The military judge made the following findings on this issue:  

Lieutenant Snyder did not handcuff [appellant] to the guardrail with the intent to punish [appellant], rather the decision . . . was reasonably related to a legitimate governmental objective, namely to protect [appellant], Lieutenant Snyder, and other soldiers in the area as well as to insure [appellant] remained present in Hawaii and did not go AWOL and return to New Jersey.[
]  
These findings are clearly erroneous.  See Smith, 53 M.J. at 170.

It is apparent that the military judge relied solely upon the testimony of 1LT Snyder, whose testimony we find to be incredible.  Although mindful that the military judge viewed the witnesses directly and judged their credibility, 1LT Snyder’s testimony was contradicted by another witness who had no motive to equivocate or fabricate.  Additionally, the military judge’s findings are not supported by the substance of 1LT Snyder’s testimony.  First Lieutenant Snyder stated that appellant resisted orders, but only upon leaving the MP station.  Thereafter, appellant was compliant.  First Lieutenant Snyder further testified that he was concerned for appellant’s safety, yet he did not explain how handcuffing appellant throughout the evening, in comparison to less restrictive measures, protected appellant.  Also, 1LT Snyder never testified that he feared for his own safety or the safety of others.  Finally, the threat of AWOL was, at best, speculative.  Appellant did not attempt to flee from the scene of the accident when he sideswiped SGT Johnson’s car and was waiting for the MPs to arrive—this was, perhaps, the best time for appellant to flee if he was so inclined. 

Appellant was handcuffed in public view for approximately four and one-half hours.  Also, an officer swore at appellant in public in front of that officer’s subordinates.  Such treatment accorded to appellant was punishment for purposes of Article 13, UCMJ.
  We will grant appellant’s requested relief of thirty days of sentence credit.  
Disorderly Conduct


Although not raised by appellant, the military judge failed to elicit a sufficient factual basis to establish that appellant’s conduct was disorderly.  Disorderly conduct is “conduct of such a nature as to affect the peace and quiet of persons who may witness it and who may be disturbed or provoked to resentment thereby.  It includes conduct that endangers public morals or outrages public decency and any disturbance of a contentious or turbulent nature.”  Manual for Courts-Martial, United States (2000 ed.), Part IV, para. 73c(2).  To reverse a guilty finding on appeal, the record must show a “‘substantial basis’ in law and fact for questioning the guilty plea.”  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).  

A military judge may not accept a plea of guilty without first determining that there is a factual basis for the plea.  United States v. Care, 18 U.S.M.C.A. 535, 541, 40 C.M.R. 247, 253 (1969); Rule for Courts-Martial [hereinafter R.C.M.] 910(e).  An accused must be able to describe “all the facts necessary to establish guilt.”  R.C.M. 910(e) discussion.  “Mere conclusions of law” recited by appellant are insufficient.  United States v. Outhier,  45 M.J. 326, 331 (C.A.A.F. 1996).  A military judge may consider a stipulation of fact accompanying the providence inquiry to determine whether a factual basis for the plea exists.  See United States v. Sweet, 42 M.J. 183, 185 (C.A.A.F. 1995).  The record of trial must reflect, however, that the military judge “has questioned [appellant] about what he did or did not do” to make clear whether appellant’s acts or omissions constitute the offense to which he is pleading guilty.  Care, 18 U.S.C.M.A. at 541, 40 C.M.R. at 253.  
In this case, appellant’s use of foul language in explaining that he did not want to take the field sobriety test, “incoherent babble,”
 and his vehicle accident are insufficient to establish that appellant was disorderly on 29 July 2000.

SENTENCE


If we can “reliably determine what sentence would have been imposed at the trial level if the error had not occurred,” we need not order a rehearing on appellant’s sentence.  United States v. Sales, 22 M.J. 305, 307 (C.M.A. 1986).  “[T]he standard for reassessment is not what sentence would be imposed at a rehearing, but rather, would the sentence have been ‘at least of a certain magnitude.’”  United States v. Taylor, 51 M.J. 390, 391 (C.A.A.F. 1999) (alteration in original) (citation omitted).  In curing the error through reassessment, we must “‘assure that the sentence is no greater than that which would have been imposed if the prejudicial error had not been committed.’”  Sales, 22 M.J. at 308 (quoting United States v. Suzuki, 20 M.J. 248, 249 (C.M.A. 1985)).  We are satisfied that we can reassess appellant’s sentence based upon the errors noted and the principles of Sales.


We have reviewed the matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  

DECISION


The court affirms only so much of the finding of guilty of Specification 1 of Charge X as finds that the appellant was, at Schofield Barracks, Hawaii, on or about 29 July 2000, drunk, which conduct was of a nature to bring discredit upon the armed forces, in violation of Article 134, UCMJ.  The remaining findings of guilty are affirmed.  Reassessing the sentence based upon the errors noted, the entire record, and the principles of United States v. Sales, the court affirms the sentence.  Appellant will be credited with thirty-one days of confinement against the approved sentence to confinement.  All rights, privileges, and property, including pay and allowances forfeited pursuant to Article 58b, UCMJ, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are ordered restored, as mandated by Article 75(a), UCMJ.  


Senior Judge CHAPMAN and Judge CLEVENGER concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Appellant was placed in pretrial confinement on 1 December 2000 and was released later that same day. 





� At trial, appellant’s lawyer requested two days of credit.  


� The battalion staff duty office building and barracks were situated in such a way as to create a quad area.  The veranda faced the quad area.


� R. at 259.





� Handcuffing appellant for the purpose of transporting him from the MP station to the battalion area and, later, to and from the hospital served a legitimate governmental interest.  See Palmiter, 20 M.J. at 99; Cruz, 25 M.J. at 331 n.4.  





� Prosecution Exhibit 1. 
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