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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of attempted larceny, conspiracy to commit larceny, willfully disobeying a superior commissioned officer, false official statement, larceny (five specifications), forgery (five specifications), aggravated assault, and adultery (three specifications) in violation of Articles 80, 81, 90, 107, 121, 123, 128 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 881, 890, 907, 921, 923, 928, and 934 [hereinafter UCMJ].  The approved sentence was a dishonorable discharge, confinement for fifty-eight months, forfeiture of all pay and allowances, reduction to Private E1, and a fine of $8,000.00.


Appellant asserts that the factual predicate to his plea of guilty to aggravated assault is not in consonance with the charged language of the specification, thus requiring modification of the approved finding.  We agree.


Appellant was charged with aggravated assault by “unlawfully engaging in oral sodomy and sexual intercourse” with the victim without wearing a condom, thus exposing her to “his HIV infected bodily fluids.”  The stipulation of fact (Prosecution Exhibit 1) states only that appellant had “unprotected oral sex” with the victim.  Appellant, during the providence inquiry, also admitted only to unprotected oral sex, i.e., fellatio, but never admitted to any acts of sexual intercourse.  Appellant in his unsworn statement stated that he “did not have unprotected vaginal intercourse” but only had “oral sexual intercourse” with the victim.  Rather than modifying the specification to reflect the factual predicate or rejecting the plea as improvident, the military judge chose to redefine “sexual intercourse” to include “oral sexual intercourse.”


“Sexual intercourse” is defined as “any penetration, however slight, of the female sex organ by the penis,” and the “female sex organ” is defined as “not only the vagina which is the canal that connects the uterus to the external opening of the genital canal, but also the external genital organs including the labia majora and the labia minor.”  Dep’t of Army, Pam. 27-9, Military Judges' Benchbook, para. 3-45-1d (30 Sept. 1996).  It is axiomatic that it does not include the mouth.  

When an aggravated assault specification alleges more than one means by which the assault was consummated, proof of one means is sufficient to establish guilt.  See United States v. Miller, 46 M.J. 80, 83 (1997)(assault by “pushing” and “punching in the face” established on basis of admission to “pushing” regardless of guilt on “punching”).  However, when a providence inquiry only establishes a factual predicate to one means of assault, the specification is legally sustainable only insofar as it alleges that means.  See United States v. Shupe, 36 M.J. 431, 436 (C.M.A. 1993)(although six overt acts alleged, conspiracy guilty plea sustainable only as to the one overt act admitted to by appellant during providence inquiry).  As appellant is entitled to have his record of conviction reflect accurately the gravamen of his misconduct, we will correct the error in our decretal paragraph.  See generally United States v. Bullington, 18 M.J. 164, 165 (C.M.A. 1984).

Additionally, although not raised by counsel, we note a deficiency in the staff judge advocate’s post-trial recommendation (PTR).  Rule for Courts-Martial 1106(d)(3)(D) [hereinafter R.C.M.] requires that the PTR include a “statement of the nature and duration of any pretrial restraint.”  Appellant had been in pretrial confinement for fifty-one days and the military judge specifically ordered that appellant be credited with fifty-one days pretrial confinement credit (PTC).  The PTR stated that there were fifty-one days pretrial “restraint.”  It is unclear if the convening authority (CA) understood that the pretrial “restraint” was pretrial “confinement” or some lesser form of restraint (i.e., conditions on liberty, restriction in lieu of arrest, or arrest; see R.C.M. 304(a)).  There was a failure to include the PTC in the CA action and promulgating order.  See Army Reg. 27-10, Legal Services: Military Justice, para. 5-28 (24 June 1996).  On the basis of this record, we cannot discern if appellant has been credited with the fifty-one days PTC.  A simple compliance with the regulatory requirements would have alleviated this uncertainty.  As a matter of judicial economy, we will correct this deficiency in our decretal paragraph, rather than return this case for a new PTR and CA action.


We have considered the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982) and find them to be without merit.


The court affirms the specification of Additional Charge II, except the words “and sexual intercourse” and Additional Charge II.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.  Appellant will receive fifty-one days confinement credit against the approved sentence.
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