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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of conspiracy to violate a lawful general order, violation of a lawful general order (two specifications), willful dereliction of duty (three specifi-cations), and misbehavior before the enemy in violation of Articles 81, 92, and 99, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 892, and 899 [hereinafter UCMJ].  The military judge sentenced appellant to a dishonorable discharge, confinement for two years, and reduction to Private E1.  The convening authority approved only so much of the adjudged sentence as provides for a dishonorable discharge, confinement for twenty-one months, and reduction to Private E1.  


This case is before us for review under Article 66, UCMJ.  Appellant correctly points out that the staff judge advocate omitted any mention of Specification 5 of Charge II (dereliction of duty) in his post-trial recommendation to the convening authority.  The convening authority’s implicit approval of the finding of guilty as to the omitted specification is therefore a nullity.  See United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  Appellate government counsel concede the error and join the defense request that we dismiss the specification and reassess the sentence.  We will grant appropriate relief in our decretal paragraph.


In reassessing the sentence, we note that the remaining offenses occurred in a deployment setting and involved the willful dereliction of duty by a non-commissioned officer in front of his subordinates.  We also observe that the affected specification arose out of the same criminal transaction that resulted in appellant’s conviction for misbehavior before the enemy.  In the absence of the single dereliction of duty offense at issue, appellant still faced the possible sentence of confinement for life without the possibility of parole.  We are not insensitive to the fact that appellant served with honor in a variety of difficult and challenging assignments for over ten years prior to the time of his misconduct, and we have reviewed the extensive collection of evidence in extenuation and mitigation introduced at trial.  However, appellant’s failure to “afford all practicable relief” to his fellow soldiers when they were engaged in battle was particularly ignoble.  Under these circumstances, we are confident that the sentence we affirm is “free of the prejudicial effects of error.”  United States v. Sales, 22 M.J. 305, 308 (C.M.A. 1986).

The finding of guilty of Specification 5 of Charge II is set aside and Specifi-cation 5 of Charge II is dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and the principles in Sales, the court affirms the sentence.  
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