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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of sodomy with a child under the age of sixteen on divers occasions and indecent acts with a child on divers occasions, in violation of Articles 125 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 925 and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for seven years, and reduction to Private E1.  This case is before the court for review pursuant to Article 66(c), UCMJ.
We agree with appellate counsel that the staff judge advocate (SJA) failed to properly advise the convening authority concerning appellant’s combined request for deferment of reduction in grade and deferment and waiver of automatic forfeitures.  We will provide appropriate relief in our decretal paragraph.
On 17 December 2004, trial defense counsel submitted a “Request for Deferment of Reduction and Forfeitures / Waiver of Forfeitures.”  Trial defense counsel asked the convening authority to defer appellant’s reduction in grade and automatic forfeitures until initial action, and at action, to waive automatic forfeitures for a period of six months so that appellant could continue to provide monetary support for his wife and three children.
In a 6 January 2005 memorandum entitled “Request for Deferment of Reduction and Waiver of Automatic Forfeiture . . . ,” the SJA recommended that the convening authority defer appellant’s reduction in grade and waive automatic forfeitures for a period of six months.  However, the SJA did not mention or advise the convening authority regarding appellant’s request to defer automatic forfeitures until action.  On 7 January 2005, based upon the SJA’s advice, the convening authority approved appellant’s request for deferment of reduction in grade and waiver of automatic forfeitures for a period of six months.

The SJA’s failure to convey appellant’s specific request to defer automatic forfeitures to the convening authority amounted to plain error.
  When an error is committed during the post-trial process, an appellant must make a “‘colorable showing of possible prejudice’” resulting from the error in order to obtain relief.  United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998) (quoting United States v. Chatman, 46 M.J. 321, 323-24 (C.A.A.F. 1997)); see also United States v. Paz-Medina, 56 M.J. 501, 504 (Army Ct. Crim. App. 2001).
In this case, appellant requested a deferment of automatic forfeitures until action and a waiver thereof for six months after action.  The SJA did not advise the convening authority of the requested deferment, and consequently, the convening authority did not affirmatively act on it.  Therefore, we cannot be sure that the convening authority actually intended to deny the request.  Had the convening authority approved deferment of automatic forfeitures at the time he granted appellant’s other requests, appellant would have received pay and allowances at the pay grade of E5 from 7 January 2005 until 11 February 2005.
  Under the facts in this case, we find that appellant has demonstrated a colorable showing of possible prejudice.  Due to the SJA’s incomplete advice, and to ensure basic due process, we will exercise our considerable discretion and require a new staff judge advocate recommendation (SJAR) and action so that the convening authority may have an opportunity to act on all clemency matters.


The action of the convening authority, dated 11 February 2005, is set aside.  The record of trial will be returned to The Judge Advocate General for a new R.C.M. 1106 SJAR and a new action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
� The convening authority reiterated his approval in greater detail in his 11 February 2005 initial action by stating, “The reduction to Private (E1) was deferred effective 7 January 2005 and is terminated this date.  The forfeiture of all pay and allowances required by Article 58b, UCMJ[,] has been waived effective 7 January 2005 until 8 July 2005.”  See Rule for Courts-Martial [hereinafter R.C.M.] 1101(c)(4) (“The action granting deferment shall be reported in the convening authority’s action under R.C.M. 1107 . . . .”).





� Assuming arguendo that the convening authority did consider appellant’s request and disapproved it, he “failed to identify any reason for [his] decision.  This was [also] error.”  See United States v. Zimmer, 56 M.J. 869, 874 (Army Ct. Crim. App. 2002).





� See note 1.





� The convening authority may retroactively approve or deny appellant’s request for deferment of forfeitures, and must set forth in writing reasons for any denial.  See United States v. Sloan, 35 M.J. 4, 7 (C.M.A. 1992); United States v. Nicholson, 55 M.J. 551, 552 n.4 (Army Ct. Crim. App. 2001).
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