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HARVEY, Senior Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of making a false official statement, aggravated assault, and assault consummated by a battery (two specifications), in violation of Articles 107 and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 907 and 928 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for four years, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved only so much of the sentence as provides for a bad-conduct discharge, confinement for thirty months, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority ordered that appellant receive 125 days of confinement credit.  This case is before the court for review pursuant to Article 66, UCMJ.  

The record of trial raises a substantial, unresolved question of law and fact as to the providence of appellant’s guilty plea to Specification 2 of Charge II, assault consummated by a battery.  We will set aside this specification and reassess the sentence in our decretal paragraph.  

Facts

Appellant pleaded guilty to committing an assault consummated by a battery upon Private E2 (PV2) B by grabbing her shoulder and yanking on her sweatshirt.  During the providence inquiry, the military judge properly explained the elements of Specification 2 of Charge II, and received supporting factual descriptions of appellant’s conduct.  
Appellant told the military judge that he drove PV2 B to a pizzeria in appellant’s vehicle.  She had previously consumed some alcohol.  When they arrived at the pizzeria, PV2 B went to another table and took a chair without asking the people sitting at the table.  An argument and scuffle ensued between PV2 B and the other patrons of the pizzeria.  Describing himself as a peacemaker, appellant said, “You know, don’t worry about it.  You know, we’ll get another chair.  Ignore her.  You know, she gets like - she gets that way when she’s drunk, when she’s drinking or whatever.”  Private E2 B became “infuriated, really highly upset, and she threw the chair and left . . . the establishment and slammed the door.” 
Appellant went outside with the intention of driving PV2 B home, but when he got into his car an argument with PV2 B ensued.  Appellant described his assault consummated by a battery and attempted ejection of PV2 B from his car as follows:

She began cursing and putting her hands in my face and things of that nature.  I asked her to get out of my car . . . then I got out, stepped out of the car and went around to her side of the car, and I opened the door that time, and I asked her to get out.  She . . . refused.  So, I went back around and I just sat back in the car.  After a few more moments of arguing or whatever, she opened the door, and she had her feet in.  She wouldn’t get in or - in or completely out of the car.  So, I went back around to the rear of the car and went back around to the passenger seat, and I grabbed her by her – the hood of her – she had a sweatshirt on with a sweat hood on it.  I grabbed her by the hood and shoulder area of the sweatshirt and attempted to pull her from the car.  She pushed my arms away after a second or two and said, “Well, just – just take me home, you know.  I’ll get in or whatever.  Just take me home.”  I then – I went back and I got back in the car.

Appellant admitted that he did not think that PV2 B was going to damage his car.  Appellant agreed that grabbing PV2 B was unnecessary because he could have called the police, or called a cab to take her home.  Appellant said that he did not fear PV2 B, and that grabbing her was intentional as opposed to accidental.  The military judge did not, however, explain the defense of property-ejection of a trespasser, nor did appellant relate facts negating this defense. 

Law and Discussion

A providence inquiry into a guilty plea must establish that the accused believes and admits that he is guilty of the offense and that the factual circumstances admitted by the accused objectively support the guilty plea.  United States v. Garcia, 44 M.J. 496, 497-98 (C.A.A.F. 1996) (citing United States v. Higgins, 40 M.J. 67, 68 (C.M.A. 1994); United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980); and Rule for Courts-Martial [hereinafter R.C.M.] 910(e)).  The military justice system is committed to a careful, thorough providence inquiry with even stricter standards on military judges in regard to guilty pleas than those imposed on federal civilian judges.  See United States v. Perron, 58 M.J. 78, 81-82 (C.A.A.F. 2003) (citing United States v. Outhier, 45 M.J. 326, 331 (C.A.A.F. 1996), and UCMJ art. 45(a)) (requiring military judges to resolve inconsistencies and defenses during the providence inquiry or “the guilty plea[] must be rejected”).    

Should the accused set up a matter inconsistent with the plea at any time during the proceeding, “the military judge must either resolve the apparent inconsistency or reject the guilty plea.”  Garcia, 44 M.J. at 498 (citing UCMJ art. 45(a) and R.C.M. 910(h)(2)); see also Davenport, 9 M.J. at 367.  Furthermore, when such inconsistent matters “reasonably raise[] the question of a defense . . . it [is] incumbent upon the military judge to make a more searching inquiry to determine the accused's position on the apparent inconsistency with his plea of guilty.”  United States v. Timmins, 21 U.S.C.M.A. 475, 479, 45 C.M.R. 249, 253 (1972).  In evaluating the providence of guilty pleas, we accept an accused’s statements at face value without assessing their credibility.  United States v. Jemmings, 1 M.J. 414, 418 (C.M.A. 1976).

The military judge did not explain to appellant that after asking PV2 B to leave his car and permitting her a reasonable time to do so, he was thereafter entitled to use reasonable force to eject her from his car.  In 1963, the Court of Military Appeals stated: 
[O]ne who is lawfully in charge of premises, and has requested another to leave whom he had a right so to request, may lawfully use as much force as is necessary to remove such other, after allowing him a reasonable time to depart, and the trespasser may not resist if only reasonable force and agencies are employed in making the ejection.  The right to expel a trespasser, using no more force than is reasonably necessary therefor[e], without being guilty of assault and battery, is not limited to one’s dwelling house, but applies to any property of which he was [in] lawful possession.

United States v. Regalado, 13 U.S.C.M.A. 480, 482, 33 C.M.R. 12, 14 (1963) (quoting 6 Corpus Juris Secundum, Assault and Battery, § 94) (emphasis added). 
The Military Judges’ Benchbook
 describes this affirmative defense as follows:

Ejecting someone from the premises.  A person, who is lawfully in possession or in charge of premises, and who requests another to leave whom he or she has a right to request to leave, may lawfully use as much force as is reasonably necessary to remove the person, after allowing a reasonable time for the person to leave.  The person who refuses to leave after being asked to do so, becomes a trespasser and the trespasser may not resist if only reasonable force is employed in ejecting him or her.

Benchbook, para. 5-7 n.3 (citing Regalado).  Our superior court reinforced the continued vitality of this Benchbook provision in United States v. Marbury, 56 M.J. 12, 14 n.3, 15 (C.A.A.F. 2001), a case involving a trespasser inside a residence stating, “[i]t is well established that a servicemember has a legal right to eject a trespasser.”  See R. Perkins and R. Boyce, Criminal Law 1156 (3d ed. 1982); 6 Am Jur 2d, Assault and Battery § 67.

We conclude that the military judge erred when he failed to explain the law concerning defense of property-ejection of a trespasser to appellant after appellant raised this defense in the course of the providence inquiry.  Moreover, the military judge did not obtain facts from appellant to negate it.    
We hold that with respect to Specification 2 of Charge II, the providence inquiry has an inadequate factual basis to meet the requirements of United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969), Article 45(a), UCMJ, and R.C.M. 910(e).  See United States v. Negron, 60 M.J. 136, 143 (C.A.A.F. 2004); United States v. Jordan, 57 M.J. 236, 238-39 (C.A.A.F. 2002).  
Conclusion

The finding of guilty of Specification 2 of Charge II is set aside and that Specification is dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.  
Judge SCHENCK and Judge BARTO concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� The Military Judge’s Benchbook, Dep’t of Army, Pam. 27-9, Legal Services:  Military Judges’ Benchbook (15 Sept. 2002) [hereinafter Benchbook] is available at the Army Court of Criminal Appeals website, in the library section at � HYPERLINK "https://www.jagcnet.army.mil/ACCA" ��https://www.jagcnet.army.mil/ACCA�.





� We recommend that the term, “premises” be replaced with a broader term such as, “property” in Benchbook, para. 5-7 n.3.  The term “premises” is usually construed to mean real property, rather than personal property such as a car.  See Webster’s Third New International Dictionary 1789 (1981) (defining premises).
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