HOOK – ARMY 9901030


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

TOOMEY, CARTER, and HARVEY

Appellate Military Judges

UNITED STATES, Appellee

v.

Specialist WILLIAM R. HOOK

United States Army, Appellant

ARMY 9901030

Headquarters, Fort Stewart

K. D. Pangburn, Military Judge

For Appellant:  Colonel Adele H. Odegard, JA; Major Jonathan F. Potter, JA; Captain Marc D.A. Cipriano, JA; Captain Katherine A. Lehmann, JA (on brief).

For Appellee:  Colonel David L. Hayden, JA; Lieutenant Colonel Edith M. Rob, JA; Major Anthony P. Nicastro, JA; Captain Paul T. Cygnarowicz, JA (on brief).

23 February 2001

-----------------------------------------

MEMORANDUM OPINION

-----------------------------------------
HARVEY, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of conspiracy to commit larceny, larceny, and housebreaking, in violation of Articles 81, 121 and 130, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 921 and 930 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to forfeiture of all pay and allowances, reduction to Private E1, confinement for sixteen months, and a bad-conduct discharge, but suspended the execution of all confinement in excess of ten months for ten months.  This case is before the court for mandatory review under Article 66, UCMJ.

Although not raised as error, we note that, because of an inaccurate recommendation by the staff judge advocate (SJA), the convening authority purported to approve findings of guilty of a conspiracy to commit both larceny and housebreaking after the military judge found appellant guilty only of a conspiracy to commit larceny (the Specification of Charge I).  A new SJA recommendation and action are not warranted because appellant has failed to make some colorable showing of possible prejudice.  We will take corrective action on the findings in our decretal paragraph.

After being served with the SJA’s recommendation stating appellant had been found guilty of conspiracy to commit larceny and housebreaking, trial defense counsel submitted Rule for Courts-Martial [hereinafter R.C.M.] 1105 matters; however, there was no allegation that the SJA recommendation misstated the findings of the court-martial or that the sentence recommendation was ambiguous.
  The SJA’s addendum stated, “the findings and sentence in this case are supported by the evidence,” and recommended approval of the “finding[s] of guilty and the sentence.”  In his action, the convening authority mitigated the sentence by suspending confinement in excess of ten months without expressly mentioning the findings.  By approving the sentence without expressly addressing the findings, the convening authority implicitly approved the findings as reported by the SJA’s post-trial recommendation.  See United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  To the extent that the convening authority purported to approve a finding of guilty of conspiracy to commit larceny and housebreaking, however, his action was a nullity.  See United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).

The SJA’s post-trial recommendation must concisely and accurately set forth the findings
 of the court-martial.  R.C.M. 1106(d)(3)(A).  The SJA’s recommendation must then be served on the defense counsel.  R.C.M. 1106(f)(1).  The defense counsel may submit corrections or rebuttal, bringing matters “believed to be erroneous, inadequate, or misleading” to the attention of the convening authority.  R.C.M. 1106(f)(4).  This process permits the SJA to acknowledge errors and make corrections prior to the recommendation’s consideration by the convening authority.  The failure of the defense counsel to comment “shall waive later claim of error with regard to such matter in the absence of plain error.”  R.C.M. 1106(f)(6).

We view this case as one “where an appellant has not been prejudiced, even though there is clearly an error in the post-trial proceedings.”  United States v. Wheelus, 49 M.J. 283, 289 (1998); see also UCMJ art. 59(a).  Because this error originated in the SJA’s post-trial recommendation, we apply the Wheelus test that only a "'colorable showing of possible prejudice'" is necessary to establish material prejudice to appellant’s substantial rights.  Wheelus, 49 M.J. at 289 (quoting United States v. Chatman, 46 M.J. 321, 323-24 (1997)); see also United States v. Hartfield, 53 M.J. 719, 720 (Army Ct. Crim. App. 2000).  Finally, we follow the guidance of our superior court that, when a Court of Criminal Appeals finds that an appellant has not been prejudiced by an error in the post-trial review, we "preferably should say so and articulate reasons why there is no prejudice."  Wheelus, 49 M.J. at 289.

In this case, we hold that despite the incorrect statement of the findings in the SJA’s post-trial recommendation and his ambiguous recommendation as to appellant’s sentence, there was no possible prejudicial impact on either appellant’s clemency request or on the convening authority’s action.  Appellant used the assistance of a lower ranking soldier to gain unlawful entry for himself and a noncommissioned officer to an aircraft hangar at night.  They took a toolbox and tools valued at $5,288.63 and a laptop computer valued at $2,224.00.  The laptop computer contained mission-essential maintenance information pertaining to a military aircraft.  Although the military judge removed the offense of housebreaking from the conspiracy agreement,
 he nevertheless convicted appellant of the separately charged offense of housebreaking (Charge III and its Specification).  The military judge’s dismissal of housebreaking from the conspiracy specification did not alter the fact that all the overt acts listed within the original conspiracy specification also related to appellant and the co-conspirators’ plan to commit larceny.  There was no significant change in the nature of the offenses for which appellant was punished.  We are confident that, under these circumstances, there is no colorable showing of possible prejudice.  This error had no possible impact on either appellant’s clemency request or on the sentence approved by the convening authority.  Neither a new action nor sentence relief is warranted.

We have reviewed the two assignments of error raised by appellate defense counsel.  The assignment of error pertaining to the providence of the guilty plea is without merit.  Appellant’s rank on the promulgating order should be specialist rather than sergeant.

The court affirms only so much of the findings of guilty of Charge I and its Specification as finds that appellant did, at or near Savannah, Georgia, on or between 27 March 1999 and 30 March 1999, conspire with Sergeant Jason R. Fowler and Private E2 Brandon W. Peabody to commit an offense under the Uniform Code of Military Justice, to wit: larceny of a tool box and tools, of a value of more than $100.00, the property of the U.S. Government, and in order to effect the object of the conspiracy Private E2 Brandon W. Peabody did inform Specialist William R. Hook of a method of access to get into the hanger after duty hours, the location of the tool box, the location of the keys to the tool box, and the combination to the cipher lock security system, and Private E2 Brandon W. Peabody grabbed one of the spare keys to open one of the tool boxes to show the tool box to Specialist William R. Hook, and Specialist William R. Hook did meet Sergeant Jason R. Fowler at Building 7902, Hunter Army Airfield, Georgia, at approximately 2300 hours, 30 March 1999, and Specialist William R. Hook and Sergeant Jason R. Fowler did remove from Building 7902 a tool box and tools of a value of more than $100.00, the property of the U.S. Government, in violation of Article 81, Uniform Code of Military Justice.

The remaining findings of guilty are affirmed.  Reassessing the sentence based on the errors noted and the entire record, the court affirms the sentence.

Senior Judge TOOMEY and Judge CARTER concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� The fifth paragraph of the SJA’s post-trial recommendation correctly stated that the appellant’s pretrial agreement required the convening authority to suspend all confinement in excess of twelve months.  The last paragraph of the SJA’s post-trial recommendation states, “I recommend that you approve the sentence as adjudged.”





� Rule for Courts-Martial 1106 does not require an SJA to explicitly make a recommendation as to whether the convening authority should approve the findings.





� The military judge sustained the defense objection that a specification alleging  conspiracy to commit both larceny and housebreaking was duplicitous.  Rule for Courts-Martial 307(c)(4) states: “Each specification shall state only one offense.”  The military judge forced the trial counsel to make an election as to one of the two offenses under the conspiracy, rather than separating the duplicitous specification into two specifications.  In accordance with the election of the trial counsel, the military judge dismissed the offense of housebreaking from the conspiracy specification.  See R.C.M. 906(b)(5); United States v. Hiatt, 27 M.J. 818 (A.C.M.R. 1988).
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