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MEMORANDUM OPINION ON FURTHER REVIEW

---------------------------------------------------------------
JOHNSON, Judge:


A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of conspiracy to violate a lawful general regulation proscribing illegal relationships between training cadre and trainees, violation of the same lawful general regulation (three specifications), sodomy, and adultery, in violation of Articles 81, 92, 125, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 892, 925, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of confinement for two years and reduction to the grade of Private E1.


We initially reviewed this case pursuant to Article 66, UCMJ.  Appellate defense counsel asserted two errors in the case and appellant raised matters pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  We agreed with appellant that a new staff judge advocate’s recommendation (SJAR) and action were necessary because the assistant trial counsel signed as the acting staff judge advocate.  Because of that disposition of the case, we did not consider the other matters asserted by appellant at that time.  


The new SJAR and action have been completed and the record is again before us for further review in accordance with Article 66, UCMJ.  We have considered the entire record, the appellant’s remaining assignment of error, the matters raised by appellant, and the government’s replies.  We find no merit in appellant’s remaining assignment of error or his Grostefon submission.

Although not raised by appellant, we note that the staff judge advocate’s (SJA) addendum to his post-trial recommendation (PTR) is inadequate.  In his Rule for Courts-Martial [hereinafter R.C.M.] 1105 matters, appellant alleges four legal errors: that the military judge erred by failing to grant a challenge for cause against one court member, by refusing to allow the defense to properly cross-examine a government witness, and by failing to allow the defense to introduce appellant’s telephone records, and that the defense erred in failing to further attack the credibility of a government witness based upon her testimony during an Article 39a, UCMJ, session on a collateral matter.  The SJA did not comment on these allegations in his addendum to his PTR.


Rule for Courts-Martial 1106(d)(4) provides that, although the SJA need not examine the record of trial for legal error, he or she shall state an opinion concerning corrective action when an allegation of legal error is raised in the R.C.M. 1105 matters.  While an analysis of the SJA’s rationale is not required, some sort of minimal response stating agreement or disagreement is required.  See United States v. Catrett, 55 M.J. 400, 407-08 (2001).  In this case, the SJA did not comply with this minimal requirement.  


In United States v. Hill, 27 M.J. 293, 296 (C.M.A. 1988), our superior court held that, in most instances, failure of the SJA to respond to a defense allegation of legal error “will be prejudicial and will require remand of the record to the convening authority for preparation of a suitable recommendation.”  In United States v. Welker, 44 M.J. 85, 88 (1996), however, the court indicated that, on appeal, the court may examine the underlying allegations of error to determine whether the SJA’s failure to comment on them resulted in a violation of appellant’s substantial rights.  See also United States v. Hamilton, 47 M.J. 32 (1997).  If the appellate court finds that “there is no error in the first instance at trial, we will not find prejudicial error in the failure of the SJA to respond.”  Welker, 44 M.J. at 89.


In United States v. Wheelus, 49 M.J. 283, 288 (1998), our superior court established the following process to resolve claims associated with post-trial review: appellant must (1) allege error to our court; (2) assert prejudice as a result of the error; and (3) show what he or she would do to resolve the error if given the opportunity.  See also United States v. Lee, 50 M.J. 296 (1999).  A material prejudice to the substantial rights of appellant exists if there is error and appellant “‘makes some colorable showing of prejudice.’”  Wheelus, 49 M.J. at 289 (quoting United States v. Chatman, 46 M.J. 321, 323-24 (1997)).


We have carefully reviewed appellant’s allegations of legal error and conclude they are without merit.  Thus, we find that the SJA’s error did not prejudice appellant.  Hill, 27 M.J. at 297 (no prejudice if the alleged legal errors “lacked merit and would not have resulted in either a comment by the [SJA] favorable to [appellant] or [in] any ‘corrective action’ by the convening authority”).

The findings of guilty and the sentence are affirmed.  

Senior Judge MERCK and Judge CURRIE concur.







FOR THE COURT:







MARY B. DENNIS







Deputy Clerk of Court

PAGE  
3

