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MEMORANDUM OPINION

-----------------------------------------
HARVEY, Judge:

A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of distribution of cocaine (two specifications) and possession of cocaine with intent to distribute, in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for twenty years, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority credited appellant with seven days of confinement credit for pretrial confinement served.

In this Article 66, UCMJ, appeal, appellate defense counsel asserts six assignments of error, and appellant raises numerous issues for our consideration pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).
  We find that:  (1) appellant has failed to establish that he received ineffective assistance of counsel; (2) the dilatory post-trial processing of appellant’s court-martial warrants relief; and (3) his sentence was inappropriately severe.  We find appellant’s remaining assignments of error and Grostefon assertions to be without merit.

FACTS

Appellant sold five baggies of rock cocaine (about one-eighth of an ounce) on two occasions at a residence in Watertown, New York, to Specialist (SPC) P, an undercover military police officer, for $210.00 and $220.00, respectively.  Another police officer, using a telephoto lens from across the street, photographed appellant wearing his battle dress uniform outside the Watertown residence after the second drug sale was consummated.  Appellant’s face is clearly visible in one of the photographs.  During these sales, which were tape recorded, appellant is referred to by his middle name, Alan.

Appellant agreed to meet SPC P to sell her more cocaine at a parking lot in Watertown, New York.  Civilian police stopped appellant’s rental car at the agreed-upon parking lot.  A civilian police officer saw a bag of what appeared to be rock cocaine in appellant’s hand, seized the bag, and arrested appellant.  The bag contained thirty-four smaller bags of rock cocaine.  Appellant waived his Miranda
 rights and orally admitted making the first cocaine sale to SPC P.  Appellant did not discuss the second cocaine transaction.

At trial, the defense presented evidence that Michael Sharp, appellant’s younger brother:  (1) was almost identical in appearance to appellant; (2) sometimes wore a complete battle dress uniform when he sold cocaine; and (3) was also known as “Al.”  A convicted drug dealer, who was on parole, testified that appellant was not involved in illegal drug activity, and that Michael Sharp put the cocaine into appellant’s rental car.  Neither appellant nor Michael Sharp testified at appellant’s trial.  Appellant’s alibi defenses to the two cocaine sales were weakened by cross-examination.  The government’s rebuttal case established that appellant’s younger brother did not look like appellant.

Effective Assistance of Counsel

Appellant has asserted that his trial defense counsel were ineffective for failing to thoroughly investigate and present exculpatory evidence at his trial, and that his lead appointed appellate defense counsel was ineffective for a variety of reasons.

We considered all the allegations of ineffective assistance of counsel raised by appellant and find that appellant has failed to satisfy the two-pronged test of Strickland v. Washington, 466 U.S. 668, 687 (1984)
:

First, the defendant must show that counsel’s performance was deficient.  This requires showing that counsel made errors so serious that counsel was not functioning as the “counsel” guaranteed the defendant by the Sixth Amendment.  Second, the defendant must show that the deficient performance prejudiced the defense.  This requires showing that counsel’s errors were so serious as to deprive the defendant of a fair trial, a trial whose result is reliable.


An appellant “must surmount a very high hurdle” to satisfy this burden.  United States v. Alves, 53 M.J. 286, 289 (2000) (quoting United States v. Moulton, 47 M.J. 227, 229 (1997)).  Judicial scrutiny of counsel’s performance must be “highly deferential,” and appellate courts will not “second-guess the [defense counsel’s] strategic or tactical decisions.”  United States v. Clemente, 51 M.J. 547, 550 (Army Ct. Crim. App. 1999).

We need not seek additional information because we can resolve appellant’s allegations by applying the first, second, and fourth principles articulated in United States v. Ginn, 47 M.J. 236, 248 (1997).
  See also Parker, 53 M.J. at 640 (applying Ginn’s trial-level principles at the appellate level).  Appellant’s unhappiness with the outcome of his trial does not equate to ineffective assistance of counsel.  “The test of counsel’s performance is not that he lost; and it is not that some number of options were not pursued or could have been pursued differently—without regard to the degree of utility or the potential hazard of each.”  United States v. Lorenzen, 47 M.J. 8, 12 (1997) (quoting United States v. Ingham, 42 M.J. 218, 229 (1995)).  Rather, the test requires appellant to establish prejudice.  Appellant “must show that there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding would have been different.  A reasonable probability is a probability sufficient to undermine confidence in the outcome.”  Williams v. Taylor, 529 U.S. 362, 391 (2000) (quoting Strickland, 466 U.S. at 694).

Appellant’s appellate counsel submitted well-crafted discussions of six assignments of error resulting in this court granting five and a half years’ confinement relief.  Appellant exercised his right to bring matters to the attention of this court and submitted several lengthy discussions of issues, and appellate defense counsel invited our attention to those issues.  See Grostefon, 12 M.J. at 435-36.  Appellant also submitted comments that appellate defense counsel read to the court during her excellent oral argument on appellant’s behalf.  We find that appellant:  (1) has not overcome his presumption of effective assistance of counsel;  (2) has failed to satisfy both prongs of Strickland v. Washington; and (3) was provided effective assistance of counsel at both the trial and appellate levels.  Appellant’s conviction and our decision are due to the overwhelming evidence against him, not counsel’s performance.

Slow Post-Trial Processing

Appellant asks this court to set aside the findings and sentence, or in the alternative to reduce his confinement by 488 days,
 because he was prejudiced by the government’s negligent failure to take timely post-trial action.  Appellant asserts he was prejudiced by the departure of his defense counsel from active duty during the 399-day period between the termination of his court-martial and the authentication of his 655-page record of trial.
  The government counters that the post-trial processing was not negligent, and that appellant was not prejudiced.


While we find no specific prejudice, we will reduce appellant’s confinement by six months in our decretal paragraph because we find a lack of fundamental fairness and due diligence in the post-trial processing of this case.  See UCMJ art. 66(c); United States v. Collazo, 53 M.J. 721 (Army Ct. Crim. App. 2000).

Sentence Appropriateness


Appellate defense counsel asserts that appellant’s sentence is inappropriately severe and requests that this court affirm no more than six years’ confinement and a bad-conduct discharge.  The government counters that appellant’s sentence is appropriate.

At the time of sentencing appellant was 28 years old and had nine years of active duty service.  He was a high school graduate with a GT score of 120.  He was divorced and had a 12-year-old son.  Appellant was the putative father of another child expected to be born after his trial.  His date of rank to sergeant was 1 March 1993.  Appellant had no prior court-martial convictions and one nonjudicial punishment, imposed on 15 April 1996, for unlawfully carrying a loaded, concealed 12-gauge shotgun on his person.  His awards and decorations were commensurate with his grade and time in service.

Three noncommissioned officer witnesses testified that appellant was a good or excellent, conscientious soldier who performed his duties effectively with minimal supervision.  Appellant apologized at the conclusion of his unsworn statement for the embarrassment that he brought on his unit and the Army.  The defense submitted matters under R.C.M. 1105, which noted that the government had offered appellant a five-year confinement limitation in return for a guilty plea.

Our standard of review in determining sentence appropriateness “involves the judicial function of assuring that justice is done and that the accused gets the punishment he deserves.”  United States v. Healy, 26 M.J. 394, 395 (C.M.A. 1988).  Sentence appropriateness should generally be judged by “individualized consideration” of the particular accused, including his character and military performance, and “on the basis of the nature and seriousness of the offense,” which includes all the circumstances documented in the record of trial.  United States v. Snelling, 14 M.J. 267, 268 (C.M.A. 1982) (citation omitted).  This includes the accused’s “acceptance or lack of acceptance of responsibility for his offense[s].”  United States v. Aurich, 31 M.J. 95, 97 n.* (C.M.A. 1990).  "[T]he punishment should fit the offender and not merely the crime."  Williams v. New York, 337 U.S. 241, 247 (1949); see also United States v. Wright, 20 M.J. 518, 519 (A.C.M.R. 1985).  This court may affirm "the sentence or such part or amount of the sentence, as it finds correct in law and fact and determines, on the basis of the entire record, should be approved."  UCMJ art. 66(c).  Our mandate is one of "doing justice," noting that "[t]he responsibility for clemency, however, was placed by Congress in other hands."  Healy, 26 M.J. at 395-96.

Appellant sold multiple dosage units of crack cocaine while in uniform to a woman who said the cocaine would be provided to her boyfriend, a staff sergeant in the Army.  Drug involvement by military personnel “constitutes a real threat to the functioning of any military unit and, hence, to the operation of the military services in their constitutional role of this country’s defense.”  United States v. Middleton, 10 M.J. 123, 129 n.11 (C.M.A. 1981); see also United States v. Bickel, 30 M.J. 277, 280 (C.M.A. 1990); United States v. Trottier, 9 M.J. 337, 345-46 (C.M.A. 1980).  Appellant’s misconduct was serious, and he deserves a substantial sentence.  His approved sentence to twenty years’ confinement was also significantly less than the maximum sentence, which included forty-five years’ confinement.  Nevertheless, utilizing our years of military justice experience, and after a thorough review of the record, we will reduce appellant’s confinement by five years because his approved sentence was inappropriately severe.


The findings of guilty are affirmed.  The court affirms only so much of the sentence as provides for a dishonorable discharge, confinement for fourteen years and six months, forfeiture of all pay and allowances, and reduction to Private E1.

Senior Judge TOOMEY and Judge CARTER concur.
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MARY B. DENNIS







Deputy Clerk of Court

� Two of the appellant’s Grostefon issues were briefed by appellate defense counsel.  Some of appellant’s Grostefon issues overlap with each other or contain compound or overly broad contentions of “outrageous” government conduct.





� Miranda v. Arizona, 384 U.S. 436 (1966).





� The same standards for assessing effective assistance of counsel at trial under Strickland v. Washington apply to appellate defense counsel in their representation of clients on appeal.  United States v. Parker, 53 M.J. 631, 638 (Army Ct. Crim. App. 2000) (citing United States v. Curtis, 44 M.J. 106 (1996)).





� In Ginn, our superior court stated:





     First, if the facts alleged in the affidavit allege an error that would not result in relief even if any factual dispute were resolved in appellant’s favor, the claim may be rejected on that basis.





     Second, if the [appellant’s] affidavit does not set forth specific facts but consists instead of speculative or conclusory observations, the claim may be rejected on that basis.





     . . . .  





     Fourth, if the affidavit is factually adequate on its face but the appellate filings and the record as a whole “compellingly demonstrate” the improbability of those facts, the Court may discount those factual assertions and decide the legal issue.





� The convening authority did not take action in appellant’s case until 488 days after the sentence was adjudged.





� At trial, CPT S, appellant’s military defense counsel, agreed to assist appellant with his post-trial submissions to the convening authority.  After CPT S left active duty, the U.S. Army Trial Defense Service detailed CPT K to assist appellant with the presentation of his post-trial matters to the convening authority.  See Rule for Courts-Martial [hereinafter R.C.M.] 1105.  Captain K alleged that the defense team at trial was ineffective.
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