PYLES – ARMY 20010967


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

MERCK, JOHNSON, and MOORE

Appellate Military Judges

UNITED STATES, Appellee

v.

Captain JOHN W. PYLES

United States Army, Appellant

ARMY 20010967

2d Infantry Division

Gary W. Smith, Military Judge

Lieutenant Colonel Alan L. Cook, Staff Judge Advocate

For Appellant:  Colonel Robert D. Teetsel, JA; Major Sean S. Park, JA; Captain Lonnie J. McAllister II, JA (on brief).

For Appellee:  Colonel Lauren B. Leeker, JA; Lieutenant Colonel Margaret B. Baines, JA; Lieutenant Colonel Randy V. Cargill, JA, USAR (on brief).

8 October 2004

---------------------------------

MEMORANDUM OPINION
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MOORE, Judge:


Contrary to his pleas, appellant was convicted by an officer panel of violation of a lawful general regulation (two specifications), making a false official statement, consensual sodomy, assault consummated by a battery, conduct unbecoming an officer, indecent exposure, indecent assault, and indecent acts, in violation of Articles 92, 107, 125, 128, 133, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 892, 907, 925, 928, 933, and 934 [hereinafter UCMJ].  The convening authority approved the sentence to a dismissal and confinement for six months.  


This case is before this court for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignment of error, and the government’s response thereto.  Appellant’s assignment of error is without merit but we note errors in the staff judge advocate’s (SJA) post-trial recommendation (SJAR) that warrant relief.  The SJA advised the convening authority that appellant was convicted of assault consummated by a battery on Corporal R by “grabbing her arm and attempting to hug her” (The Specification of Charge V).  That advice was incorrect.  Prior to findings, the military judge granted a defense motion for a finding of not guilty as to the language “and attempting to hug her” in the specification.  The military judge also granted a motion for a finding of not guilty as to the language “neck and” in Specification 4 of Charge VII, and that finding, likewise, was not provided to the convening authority by the SJA.  
DISCUSSION

Rule for Courts-Martial [hereinafter R.C.M.] 1106(d)(3)(A) requires the SJA to inform the convening authority of “[t]he findings and sentence adjudged by the court-martial.”  The SJA must provide the convening authority clear, complete, and accurate information as to the findings.  United States v. Godfrey, 36 M.J. 629, 631 (A.C.M.R. 1992). 

Unless otherwise indicated in his action, a convening authority approves the findings as stated in the SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  The convening authority’s purported approval of the erroneous language in the aforementioned specification was a nullity.  See United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).  To resolve this issue, we could return this case to the convening authority for a new SJAR and action.  United States v. Henderson, 56 M.J. 911, 913 (Army Ct. Crim. App. 2002) (citing Diaz, 40 M.J. at 345; United States v. Christensen, 45 M.J. 617, 618 (Army Ct. Crim. App. 1997); R.C.M. 1107(g)).  However, under the facts of this case, we are satisfied that a correct statement of the findings in the SJAR would not have affected the sentence as approved by the convening authority.  Therefore, in the interest of judicial economy, we will resolve the error in the SJAR by affirming only so much of the findings of guilty of The Specification of Charge V and Specification 4 of Charge VII as was found at trial, rather than requiring a new recommendation and action.  See United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998); UCMJ, art. 59(a).  

Accordingly, the court approves only so much of the findings of The Specification of Charge V as follows:  “In that Captain John W. Pyles, U.S. Army, did, at or near Camp Castle, Republic of Korea, between on or about 1 December 2000 and 28 December 2000, assault CPL [R], by grabbing her arm.”


The court approves only so much of the finding of Specification 4 of Charge VII as follows:  “In that Captain John W. Pyles, U.S. Army, did, at or near Camp Castle, Republic of Korea, on or about 26 June 2001, commit indecent acts upon PV1 [M] a person not his wife by removing her shirt and bra, fondling her breasts, and kissing her on the lips, with the intent to gratify his lust or sexual desires.”  


The remaining findings of guilty( are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, the court affirms the sentence.  

Senior Judge MERCK and Judge JOHNSON concur.  







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( The Specification of Charge IV involved sodomy between appellant, a company commander, and Private First Class (PFC) L, a medic who was attached to appellant’s company during a field exercise.  Since appellant had authority over PFC L, this conduct involved a person who might be “coerced or who [was] situated in [a] relationship[] where consent might not be easily refused.”  See United States v. Marcum, 60 M.J. 198, 207 (C.A.A.F. 2004).  Therefore, appellant’s conduct “was outside the protected liberty interest recognized in Lawrence [v. Texas, 539 U.S. 558, 578 (2003)].”  See id.
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