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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

CARVER, Senior Judge:


A military judge, sitting as a special court-martial, convicted the appellant, pursuant to his pleas, of two specifications of larceny, in violation of Article 121, Uniform Code of Military Justice, 10 U.S.C. § 921.  The appellant was sentenced to a bad-conduct discharge, confinement for 45 days, and reduction to pay grade E-1.  Pursuant to a pretrial agreement, the convening authority approved the sentence as adjudged, but suspended the bad-conduct discharge.  


The appellant contends that his plea of guilty to the second specification of larceny was improvident. 


After carefully considering the record of trial, the appellant’s summary assignment of error, and the Government’s response, we conclude that the findings and sentence are correct in law and fact and that no error materially prejudicial to the substantial rights of the appellant was committed.  Arts. 59(a) and 66(c), UCMJ.

Guilty Plea to Larceny

The appellant asserts that he is not guilty of Specification 2 of Charge I (larceny) because he did not personally take or obtain the property.  He contends that his actions amounted to mere preparation and that he should therefore be found guilty only of an attempted larceny.  We conclude, however, that the military judge properly accepted his plea of guilty to this larceny.


A military judge shall not accept a plea of guilty without making sufficient inquiry of the accused to establish that there is a factual basis for the plea.  Art. 45(a), UCMJ; United States v. Care, 18 C.M.A. 535, 541, 40 C.M.R. 247, 253 (1969).  Before accepting a guilty plea, the military judge must explain the elements of the offense and ensure that a factual basis for the plea exists.  United States v. Faircloth, 45 M.J. 172, 174 (C.A.A.F. 1996); United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980).  “[T]he accused must be convinced of, and able to describe all the facts necessary to establish guilt.”  Rule for Courts-Martial 910(e), Manual for Courts-Martial, United States (2000 ed.), Discussion.  To impart the seriousness of the Care inquiry, an accused is questioned under oath about the offenses to which he has pled guilty.  Id.


Likewise, a military judge “may not arbitrarily reject a guilty plea.”  United States v. Penister, 25 M.J. 148, 152 (C.M.A. 1987).  When the accused reasonably raises a defense, the military judge must resolve the defense with the accused.  United States v. Timmons, 21 C.M.A. 475, 479, 45 C.M.R. 249, 253 (1972).  However, a guilty plea will not be overturned on the mere possibility of a defense.  United States v. Olinger, 50 M.J. 365, 367 (C.A.A.F. 1999).  We will not speculate as to the existence of facts that might invalidate the plea.  United States v. Johnson, 42 M.J. 443, 445 (C.A.A.F. 1995).  The standard of review to determine whether a plea is provident is whether the record reveals a substantial basis in law and fact for questioning the plea.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).  The factual issue of guilt is ordinarily waived by a voluntary plea of guilty.  The only exception to the general rule of waiver is if an error is materially prejudicial to a substantial right of the appellant.  Art. 59(a), UCMJ; R.C.M. 910(j).

Liability as a Principal

The providence inquiry and the stipulation of fact contained in the record support the conclusion that the appellant was a principal to a larceny of $608.00.  The facts show that the appellant stole a bank check from a fellow Marine (Specification 1 of the Charge), wrote the value of $608.00 on the stolen check, forged the other Marine's signature on the check, and mailed the check to an innocent person, representing that the check was valid and intending that it be cashed.  The innocent person received the check and cashed it, thus completing the offense of larceny (Specification 2 of the Charge). 


The appellant claims that an appellant must himself take physical custody of the stolen property in order to be found guilty of larceny.  In that regard, he relies on the case of United States v. Holley, 42 M.J. 779 (N.M.Ct.Crim.App. 1995).  However, that case did not involve vicarious liability.  Rather, the court found that there was no offense of larceny of telephone calling card codes where the appellant did not physically take possession of the cards, but instead simply wrote down the telephone calling card codes.  


On the other hand, several courts have affirmed convictions involving an innocent agent.
  See United States v. Vaughn, 797 F.2d 1485, 1990-91 (9th Cir. 1986); United States v. Wooten, 1 C.M.A. 358, 362, 3 C.M.R. 92, 96, (1952); United States v. Proper, 28 C.M.R. 742 (A.F.C.M.R. 1959).    


"Any person punishable under this chapter who . . . (2) causes an act to be done which if directly performed by him would be punishable by this chapter, is a principal."  Art. 77(2), UCMJ.  A principal "is equally guilty of the offense as one who commits it directly, and may be punished to the same extent."  Manual for Courts-Martial, United States (2002 ed.), Part IV, ¶ 1b(1).  One who intentionally causes an offense to be committed by an innocent person is a perpetrator and is criminally liable for the completed offense even though the innocent person did not have a criminal intent:


(a) Perpetrator.  A perpetrator is one who . . . [causes] an offense to be committed by knowingly or intentionally inducing or setting in motion acts by an animate . . . agency . . . which result in the commission of an offense.  For example, a person who knowingly conceals contraband drugs in an automobile, and then induces another person, who is unaware and has no reason to know of the presence of drugs, to drive the automobile onto a military installation, is, although not present in the automobile, guilty of wrongful introduction of drugs onto a military installation."  

MCM, Part IV, ¶ 1b(2).  


During the providence inquiry, the appellant admitted that he was criminally liable as a principal because he gave the check that he had forged to an innocent agent specifically intending that the innocent agent would rely upon the apparent validity of the check and cash it. 


The appellant admitted that he was guilty as an aider or abettor.  Although the military judge and the appellant did not discuss liability for one who causes the offense to occur, the appellant admitted that, even though he did not personally take or obtain the property, he was nonetheless criminally liable because he had intended that his actions would result in a wrongful taking.  Since there is no substantial basis in law and fact for questioning the appellant’s plea of guilty, we decline to grant relief.

Conclusion

Accordingly, the findings of guilty and sentence, as approved on review below, are affirmed.


Judge RITTER and Judge Redcliff concur.

For the Court



R.H. TROIDL

Clerk of Court

� The crime of solicitation however requires that the person being solicited know that the act for which he was being solicited was a crime.  United States v. Higgins, 40 M.J. 67 (C.M.A. 1994); United States v. Davis, 39 M.J. 1110 (A.F.C.M.R. 1994).  
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