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MEMORANDUM OPINION
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SULLIVAN, Judge:

A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of failure to obey a lawful general regulation (two specifications), failure to obey a lawful order (two specifications), maltreatment of a subordinate (two specifications),
 indecent assault (as a lesser included offense of rape), and adultery, in violation of Articles 92, 93, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 892, 893, and 934 [hereinafter UCMJ].  The panel sentenced appellant to a dishonorable discharge, confinement for five years, total forfeitures, and reduction to the grade of Private E1.
  The case is before us for review under Article 66(c), UCMJ.
We heard oral argument in this case on 16 November 2006.  Appellant raises three assignments of error, none of which merit relief.  Although not raised by appellant, we have identified an error which requires corrective action.

Appellant was a Drill Sergeant at Aberdeen Proving Ground, Maryland, who abused his authority to pursue sexual gratification with trainees.  In the case of Private First Class (PFC) B, he took advantage of the opportunity presented by a medical limitation or profile precluding PFC B from participating in a Field Training Exercise and sent her alone to her barracks room where he followed her.  There, in spite of her telling him “No, Drill Sergeant, we can’t do this,” he kissed her, moved to the other side of the room where he sat down and called her to him, pulled down her pants, sat her on his lap, and inserted his fingers inside her vagina.  After about a minute, he removed his fingers and PFC B stood up to pull up her pants.  Appellant then stated “You have to taste this,” walked up behind her, and inserted his penis in her vagina.  Subsequently, he told her to go to the window and indicated he would return with a condom.

In the interim between his departure and return, PFC B called her best friend for advice since her belief was that if she did “do it,” she would get in trouble but that if she didn’t, she would not be allowed to graduate.  She explained that the drill sergeants always used to tell trainees that they “belonged” to the drill sergeants until the trainees got on the bus to leave and she knew that she could have been “held back.”  Her friend, a civilian, did not know how to advise her.  Some minutes later, appellant returned and asked PFC B if she was “ready,” to which she responded, “Yes, Drill Sergeant.”  Private First Class B testified she knew what he was asking and wanted to get it over with.  She had her back to appellant, he pulled down her pants and he again inserted his penis in her vagina.  Private First Class B testified that she never physically resisted but that she was afraid, intimidated, and did not believe she had the power or authority to say “no” to appellant.
Private First Class L had graduated from Advanced Individual Training (AIT) and was sitting in the orderly room with other soldiers, waiting for the bus to transport them from Aberdeen Proving Ground to the airport.  Appellant directed her to go to her barracks room so that he could conduct a final inspection.  Alone with PFC L in her barracks room, appellant locked the door, checked the room while she stood at parade rest, then came and stood immediately next to her.  She felt uncomfortable and asked him if he was done and appellant replied, “You know what I want.”  Private First Class L responded, “No, Drill Sergeant, I don’t,” to which he replied that he knew how old she was and she wasn’t that naïve.  Private First Class L testified that she then came off parade rest and “lost [her] military bearing” and told appellant she was not that kind of female.  Immediately thereafter, she saw the shadow of a fellow soldier, calling her name, through the door.  Appellant held his finger to her mouth, making a shushing motion, so that she would not respond to the call of her name.  Thereafter, she told him that she could not believe his behavior while wearing a drill sergeant uniform.  She told him she was leaving the room, he stepped aside, and she returned to the orderly room.  A few minutes later the bus arrived and, after she boarded, he called her off the bus, telling her that he needed to make a copy of her orders.  She was the only person he was asking for a copy of orders.  He made a copy of the orders, then said “Nobody has to know, right?”

Trial defense counsel moved to dismiss
 Specification 2 of Charge III (the violation of a lawful general regulation involving PFC L) under Rule for Court-Martial 917 on the grounds there was no evidence PFC L was a trainee when appellant committed the offenses against her, thereby precluding a conviction of the offense charged under paragraph 4-15a, Army Regulation 600-20.
  The government additionally charged the offense of a violation of the company commander’s punitive policy in Specification 4 of Charge II.
  The military judge denied the motion, after hearing testimony from the company commander that training is complete when soldiers graduate and leave the gate:  “[O]nce they are through that gate, then we do not consider them trainees.”  The company commander was not aware of any regulation that established that definition but confirmed it is the unit’s practice, known to permanent party personnel, and drill sergeants are trained on the policy and aware of it. 
While we are convinced beyond a reasonable doubt the company commander’s evidence established that PFC L was still a trainee for purposes of violations of the unit policy,
 that evidence is not sufficient to establish PFC L’s trainee status for a violation of application of AR 600-20.  As AR 600-20 is silent on the topic, we must look, as did the trial court, for guidance in other applicable regulations, in this case Training and Doctrine Command Regulation 350-6.
  In its glossary, “trainee” is defined as:  “All personnel undergoing Initial Entry Training . . . .  Also included are those in-processing at the reception station, awaiting training in fitness training units, receiving English or foreign language training, and/or those who have completed training and remain in a holdover status.”
The evidence presented below demonstrated that PFC L had completed her training.  While the company commander repeatedly affirmed that the commander considered soldiers who had graduated to be trainees until departure, her testimony on the meaning of “hold-over” leaves us unconvinced that PFC L qualified as a trainee for purposes of the prohibitions of AR 600-20.
  We note that the drafters of TRADOC Reg. 350-6 knew how to include soldiers in-processing within the definition of trainee.  We can only conclude the definition of “trainee” does not include soldiers who have completed training and are outprocessing unless such soldiers also remain in holdover status.


We have considered the matters appellant personally asserted pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


The finding of guilty of Specification 2 of Charge III is set aside and that specification is dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence of the basis of the errors noted and the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1988),  the court affirms only so much of the sentence as provides for a dishonorable discharge, confinement for fifty-four months, and reduction to Private E1.    

Senior Judge MAHER and Judge HOLDEN concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
� The military judge dismissed both specifications and the charge after findings but before sentencing on defense motion of unreasonable multiplication of charges.





� The convening authority granted clemency with respect to adjudged and automatic forfeitures.  He approved only so much of the sentence as provided for reduction to Private E1, confinement for five years, and a dishonorable discharge, and waived automatic forfeitures for six months.  


 


� The motion would, more accurately, be for a finding of not guilty.





� Army Regulation 600-20, Personnel-General; Army Command Policy, [hereinafter AR 600-20] para. 4-15a (13 June 2002), provided:  “Trainee and soldier relationships.  Any relationship between permanent party personnel and [Initial Entry Training] trainees not required by the training mission is prohibited.”





� Bravo Company, 16th Ordnance Battalion, 61st Ordnance Brigade, U.S. Army Ordnance Center & School, Aberdeen Proving Ground, Company Policy Letter #B-28, Buddy System, provides, in part, that “[s]oldiers will not be counseled at any time, by a cadre member, without the presence of a battle buddy.  NO EXCEPTIONS!” 


� In response to a question by the military judge, the company commander confirmed that the rules regarding the buddy system still applied after graduation.  





� Training and Doctrine Command Regulation 350-6, Training:  Enlisted Initial Entry Training (IET) Policies and Administration [hereinafter TRADOC Reg. 350-6] (3 July 2001).





� The following exchange occurred:





Q. [Defense Counsel]:  What’s the difference between a soldier that’s graduated and is ready to leave on their travel day, presumably, and someone who is held over?  Do you make a conscious decision, at some point, and say, “You’re in a holdover status.”





A. [Company Commander]:  If they’ve graduated, they’ve completed all the tasks, and they are graduated and they’ve earned their MOS, then they are a graduate.  I don’t consciously make a decision to hold them over; holding them over is based off of if they have a follow-on school date, and that’s not for another date, then they’re held over.  I have medical holdovers.  I may have UCMJ holdovers.  Obviously, people who fail part of their training—PT tests, usually—will cause them to be held over.  I don’t look at somebody and say, “I’m not going to let you leave today, you’re a holdover.”  So it’s based off of something, that’s what determines whether or not they’re a holdover.





Given the complete absence of any indication of “something” that would trigger holdover status—indeed, all evidence is to the contrary—we can only conclude that PFC L was not a “holdover.” 





� Interestingly, the most recent version of TRADOC Reg. 350-6 at para. 1-6a provides that “IET begins with the Soldier’s arrival at the [reception battalion], and continues through [advanced individual training] or [one station unit training] graduation.”  
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