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MEMORANDUM OPINION

-----------------------------------------
CLEVENGER, Judge:

A military judge sitting as a general court-martial convicted appellant, in accordance with his pleas, of violating a lawful general regulation, wrongful disposition of military property, larceny of military property, and wrongful receipt of stolen property, in violation of Articles 92, 108, 121, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 892, 908, 912, and 934 [hereinafter UCMJ].  Contrary to his plea, appellant was convicted of committing an indecent act upon AT, his four-year-old daughter, in violation of Article 134, UCMJ.  The convening authority approved only so much of the adjudged sentence as provides for a dishonorable discharge, confinement for forty-seven months, forfeiture of all pay and allowances, and reduction to Private E1. 

The case is before us for review pursuant to Article 66, UCMJ.  Appellate defense counsel assigned three errors.  In the first of the three errors, counsel asserts that the evidence is factually insufficient to support the military judge’s verdict of guilty as to the contested indecent act offense.  We find partial merit in this issue and will briefly discuss it; we reject the remaining assignments of error. 
Specification 2 of the Additional Charge alleged that appellant, on divers occasions, between on or about 19 July 1999 and 25 July 1999, committed indecent acts upon the body of his daughter “by fondling and digitally penetrating her vagina.”  The evidence was hotly disputed.  The four-year-old victim, AT, initially reported the fondling to an adult cousin, SG, on Saturday morning, 24 July 1999.  AT told SG that “[appellant] was touching her private parts.”  When SG asked AT when and where the touching had occurred, AT said that it happened in the car the day before (23 July 1999) while she and appellant were traveling to SG’s home.  SG was startled by the information and she was concerned but she did not report it to anyone.  She did, however, tell AT that if appellant touched AT again, AT should tell him to stop.  A few hours after AT reported the touching, she, SG, appellant, and several other relatives drove to a family cottage on Higgins Lake for an overnight stay.  

The following afternoon, Sunday, 25 July 1999, AT told SG that appellant had “touched [her] again, over and over and over again.”  SG questioned AT to determine whether AT was talking about the same incident that AT had reported on Saturday morning or whether AT was revealing a new touching by appellant.  AT’s responses indicated to SG that the fondling was a new incident that occurred after the family arrived at Higgins Lake.  Concerned about AT’s well-being, SG decided to call AT’s mother, appellant’s former spouse, and report AT’s allegations.  Upon hearing about the incident, AT’s mother drove to the family cottage to remove AT from appellant’s care and bring AT home.  

The next morning, Monday, 26 July 1999, AT’s mother took her to see a medical doctor.  The doctor asked AT to explain what had happened concerning the touchings.  AT told the doctor that appellant “had put his hand in her underwear [and] had touched her pee-pee.”  A few days later, on 29 July 1999, AT saw another doctor, one who specialized in the treatment of child sexual abuse victims.  Again, AT reported that appellant had fondled her.  On the same day, a police officer interviewed AT and AT told the officer that appellant had fondled her.  
At trial, SG, AT’s mother, the two medical doctors who treated AT, and the police officer who interviewed AT testified about AT’s reports that appellant had touched her inappropriately.  Trial defense counsel vigorously cross-examined each of the witnesses.  As would be expected, every witness had, to a greater or lesser degree, a different recollection about what AT reported and the circumstances in which AT made each report.  AT also testified at the trial that appellant fondled her.  Trial defense counsel thoroughly cross-examined AT and subsequently impeached AT’s testimony with a prior inconsistent statement AT had made to one of the detailed military defense counsel who had interviewed her.  The government unsuccessfully attempted to rebut this evidence with the testimony of AT’s mother and AT’s grandmother who were also present at that interview.  
We review an issue of factual sufficiency de novo and apply a “beyond a reasonable doubt” standard to determine if there is sufficient evidence of guilt.  United States v. Sills, 56 M.J. 239 (C.A.A.F. 2002).  We are satisfied, beyond a reasonable doubt, that on the one occasion in the nighttime of 25-26 July 1999 appellant fondled AT’s vaginal area with his finger, but we are not convinced beyond a reasonable doubt that the evidence shows that he penetrated AT’s vagina with his finger or that the fondling occurred multiple times at the place and in the time period alleged.   

We have reviewed the matters raised personally by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.( 
We affirm only so much of the finding of guilty of Specification 2 of The Additional Charge as provides that appellant “did, at or near Higgins Lake, Michigan, on or about 25 July 1999, commit an indecent act upon the body of [AT], his daughter and a female under 16 years of age, not the wife of the said Sergeant Jesse J. Tabor, by fondling her vaginal area with intent to gratify the lust and sexual desires of the said Sergeant Jesse J. Tabor.”  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, 
and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence. 

Senior Judge CHAPMAN and Judge STOCKEL concur.
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MALCOLM H. SQUIRES, JR.







Clerk of Court

( Appellant personally submitted a voluminous and unpersuasive collection of objections to his court-martial conviction and sentence.  To the extent that he objects to his conviction based on AT’s trial testimony, our modified findings provide the appropriate redress.  Further, consistent with the staff judge advocate’s advice and appellant’s specific request to reduce appellant’s approved sentence by one month in light of the extended time it took the government to take its initial promulgating action, the convening authority’s action also provides appropriate redress for that complaint.
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