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MEMORANDUM OPINION

-----------------------------------------
STOCKEL, Judge:
A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of conspiracy to commit larceny, larceny (three specifications), housebreaking, and false swearing, in violation of Articles 81, 121, 130, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 921, 930, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for eighteen months, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved only so much of the sentence as provided for a bad-conduct discharge, confinement for twelve months, forfeiture of all pay and allowances, and reduction to Private E1.  

In this Article 66, UCMJ, appeal, appellant asserts that his guilty pleas to conspiracy (Charge I and its Specification), larceny (Charge II and its Specification), and housebreaking (Charge III and its Specification) were improvident because the military judge failed to establish a sufficient factual basis supporting appellant’s pleas.  Additionally, appellant asserts that the staff judge advocate (SJA) erred when he advised the convening authority that appellant was found guilty of Charge IV and its Specifications (receiving stolen property), when the military judge had dismissed with prejudice these specifications.  We agree that appellant’s plea to housebreaking was improvident and that the SJA failed to properly advise the convening authority.   

DISCUSSION
Insufficient Factual Basis to Support Plea

A military judge may not accept a plea of guilty without first determining that there is a factual basis for the plea.  UCMJ art. 45; Rule for Courts-Martial [hereinafter R.C.M.] 910(e); United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969); see also United States v. Jordan, 57 M.J. 236, 238 (2002).  An accused must be able to describe all the facts necessary to establish guilt.  See R.C.M. 910(e) discussion.  To reverse a guilty finding on appeal, the record must show “a substantial basis” in law and fact for questioning the guilty plea.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).  Mere conclusions of law recited by appellant are insufficient to form a factual basis for a guilty plea.  United States v. Outhier, 45 M.J. 326, 331 (1996).  Although the military judge may consider a stipulation of fact accompanying the providence inquiry to determine whether a factual basis for the plea exists (United States v. Sweet, 42 M.J. 183, 185 (1995)), the record of trial must reflect that the military judge has questioned appellant about what he did or did not do to make clear whether appellant’s acts or omissions constitute the offense to which he is pleading guilty.  Care, 40 C.M.R. at 253.  

In this case, the military judge failed to adequately question appellant about the offense of housebreaking.
  During the colloquy pertaining to the conspiracy offense, appellant admitted that he climbed the outer stairwell of the barracks.  Appellant further agreed with the military judge that he “unlawfully entered the dayrooms on the third and fourth floors, building 574, property of the US Army, and that this unlawful entry was made with the intent to commit therein the criminal offense of larceny.”
  The stipulation of fact, however, failed to include facts showing that appellant’s entry into the dayroom was “made without the consent of any person authorized to consent to entry or without other lawful authority.”  MCM, Part IV, para. 111c.  It is insufficient that appellant’s entry into the barracks’ dayroom was with the intent to steal military property.  United States v. Williams, 4 U.S.C.M.A. 241, 243-44, 15 C.M.R. 241, 243-44 (1954).
  As our superior court noted, “It is difficult to see how we can accord to each word of [Article 130] its full meaning if we are to hold that an entry into a building is per se unlawful, when undertaken with a contemporaneous intention to commit a crime therein.”  Williams, 15 C.M.R. at 243.  Accordingly, under these facts, we hold that the military judge erred in accepting appellant’s plea of guilty to housebreaking.

If we conclude that we can “reliably determine what sentence would have been imposed at the trial level if the error had not occurred,” we need not order a rehearing on the sentence in this case.  United States v. Sales, 22 M.J. 305, 307 (C.M.A. 1986).  “[T]he standard for reassessment is not what sentence would be imposed at a rehearing, but rather, would the sentence have been ‘at least of a certain magnitude.’”  United States v. Taylor, 51 M.J. 390, 391 (1999) (quoting United States v. Taylor, 47 M.J. 322, 324-25 (1997)).  In curing the error through reassessment, we must “assure that the sentence is no greater than that which would have been imposed if the prejudicial error had not been committed.”  Sales, 22 M.J. at 308 (quoting United States v. Suzuki, 20 M.J. 248, 249 (C.M.A. 1985)).  We believe that reassessment is appropriate and will grant relief in our decretal paragraph.

Error in SJA’s Post-Trial Recommendation


Additionally, the SJA’s post-trial recommendation (SJAR) misadvised the convening authority that appellant was convicted of receiving stolen property (Specifications 1 and 2, Charge IV).  Charge IV and its Specifications, however, were dismissed by the military judge before findings pursuant to a motion by trial defense counsel.  Instead of raising this error, the clemency petition submitted by appellant’s trial defense counsel under R.C.M. 1105 repeated this misstatement of the court-martial’s findings.  

Unless indicated otherwise in his action, a convening authority approves the findings as stated in the SJAR.  See United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994); United States v. Henderson, 56 M.J. 911, 912-13 (Army Ct. Crim. App. 2002).  Because the military judge dismissed Charge IV and its Specifications prior to findings, the convening authority’s purported approval of findings of guilty of receiving stolen property was a nullity.  See id.; United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).  

Because the errors occurred in the SJAR, we apply the test for material prejudice articulated by the Court of Appeals for the Armed Forces in United States v. Wheelus, 49 M.J. 283, 289 (1998).  In Wheelus, the court noted that only a “colorable showing of possible prejudice” is necessary to establish material prejudice to the substantial rights of an appellant due to errors in the post-trial process because clemency is a highly discretionary function exercised by a convening authority.  49 M.J. at 289 (quoting United States v. Chatman, 46 M.J. 321, 323-24 (1997)).  In this case, we find that appellant has made a colorable showing of possible prejudice.  As charged and summarized in the SJAR, the offenses of receiving stolen property appeared to be separate and distinguishable from the offense of larceny (Charge II and its Specification) and, accordingly, misled the convening authority concerning appellant’s culpability.  Further, the convening authority, rather than taking action in accordance with the SJAR, granted appellant further clemency.
 

We have reviewed the matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

DECISION

The findings of guilty of Charge III and its Specification are set aside and Charge III and its Specification are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for eleven months, and forfeiture of all pay and allowances.  All rights, privileges, and property, including pay and allowances forfeited pursuant to Article 58b, UCMJ, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are ordered restored.  See UCMJ art. 75(a).

Senior Judge CHAPMAN and Judge CLEVENGER concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� The offense of housebreaking is comprised of two elements:  “(1) That the accused unlawfully entered a certain building or structure of a certain other person; and (2) That the unlawful entry was made with the intent to commit a criminal offense therein” (in this instance, the criminal offense of larceny).  Manual for Courts-Martial, United States (2000 ed.) [hereinafter MCM], Part IV, para. 56(b).





� Although appellant agreed to this statement, it is inconsistent with appellant’s comments prior to this inquiry by the military judge, in that appellant stated he did not enter the fourth floor dayroom. See R. at 57.





� To assist in determining whether an entry is unlawful, our superior court classified buildings or structures into three categories:  (a) private; (b) public; and (c) semiprivate.  Williams, 15 C.M.R. at 246.  Barracks were classified as semiprivate buildings.  The court further enunciated a nonexclusive list of circumstances in determining whether an entry is lawful.  Id. at 247. 





� The convening authority entered into a pretrial agreement with appellant to disapprove any confinement in excess of fifteen months.  Although the SJA recommended that the convening authority take action in accordance with the pretrial agreement, the convening authority approved only twelve months of confinement.
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