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MEMORANDUM OPINION
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SCHENCK, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of failure to go to his appointed place of duty (two specifications), absence without leave (AWOL), failure to obey a lawful order, distribution of cocaine on divers occasions, use of cocaine on divers occasions, use of marijuana on divers occasions, a single use of marijuana between 15 May 2002 and 30 June 2002, and larceny (two specifications), in violation of Articles 86, 92, 112a, and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 892, 912a, and 921 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for twenty-one months, and forfeiture of all pay and allowances.  The convening authority approved the bad-conduct discharge and confinement for fourteen months.  The case is before the court for review pursuant to Article 66, UCMJ.

The staff judge advocate’s post-trial recommendation (SJAR), submitted to the convening authority pursuant to Rule for Courts-Martial [hereinafter R.C.M.] 1106, contains two errors that warrant both findings and sentence relief.  The first error concerns the findings as reported in the SJAR.  Appellant pleaded guilty to 
and was found guilty of a single marijuana use, as alleged in Specification 4 of Charge III.  The SJAR erroneously states, however, that appellant was found guilty of Specification 4 of Charge III, alleging marijuana use on divers occasions.  In the R.C.M. 1105 clemency submission, appellant’s trial defense counsel did not object to the findings error in the SJAR.  See R.C.M 1105, 1106(f)(4).
Unless indicated otherwise in his action, a convening authority approves 
the findings as stated in the SJAR.  United States v. Diaz, 40 M.J. 335, 337 
(C.M.A. 1994).  In appellant’s case, the convening authority’s action erroneously purports to approve a finding of guilty of marijuana use on divers occasions.  This erroneous finding is a nullity.  See id.; United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).  We will take corrective action in our decretal paragraph.  
The second error concerns unclear advice in the SJAR.  The SJAR did not explicitly advise the convening authority about his personal responsibility to reassess the sentence.  
In Specification 3 of Charge I, appellant pleaded guilty to a one-day AWOL from his unit on 28 July 2002.  During the providence inquiry, the military judge determined that the end-date for the AWOL was 3 August 2002 and incorporated this determination into his description of the elements of this offense.  Appellant did not re-enter a guilty plea to this longer AWOL period.  At the end of the providence inquiry, the military judge found appellant guilty of Specification 3 of Charge I, without further elaboration.  As such, appellant stands convicted of a one-day AWOL, consistent with his guilty plea.  The military judge, however, erroneously added an extra five months of confinement to appellant’s maximum potential confinement, apparently because of his determination that appellant’s AWOL exceeded three days but was less than thirty days.
  

The SJA advised the convening authority that the erroneous calculation of the maximum sentence was harmless.  The SJAR also stated that even if “not harmless,” no sentence relief was warranted after reassessment.  The SJAR did not explain that the military judge may have been prejudiced by his belief that appellant was guilty of an absence of over three days.  It also did not state that the convening authority must “personally” reassess the sentence.  See United States v. Nelson, 2 M.J. 277, 278 n.2 (A.F.C.M.R.), sentence rev’d on other grounds, 2 M.J. 175 (C.M.A. 1976). When an SJA concludes that an error has occurred at trial and recommends curative action, the SJA must ensure that the convening authority understands his own responsibility to ensure the “accused is . . . placed in the position he would have occupied if an error had not occurred . . . [and he must] determin[e] anew the appropriateness of the adjudged sentence.”  United States v. Reed, 33 M.J. 98, 
99-100 (C.M.A. 1991) (internal quotation marks and citations omitted).  
We find a colorable showing of possible prejudice to appellant’s substantial rights concerning the approved sentence.  See United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998); UCMJ art. 59(a).  Under the facts of this case, we conclude that a correct statement of the findings in the SJAR would have affected the sentence approved by the convening authority.  Accordingly, we will reassess appellant’s sentence.  In our unitary reassessment of the sentence,
 we will include the impact of not only the SJAR’s misstatement of findings, but also consideration of the military judge’s error that extended appellant’s AWOL to more than three days.  
We have considered the matters personally raised by appellant under 
United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

The court affirms only so much of the finding of guilty of Specification 4 of Charge III as finds that appellant did, at or near San Antonio, Texas, between on or about 15 May 2002 and 30 June 2002, wrongfully use marijuana, in violation of Article 112a, UCMJ.  The remaining findings of guilty are affirmed.  
Reassessing the sentence on the basis of the errors noted, and the entire record, and applying the principles of United States v. Sales, 22 M.J. 305, 308 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a 
bad-conduct discharge and confinement for thirteen months.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of 
his sentence set aside by this decision are ordered restored, as mandated by 
Article 75(a), UCMJ.


Senior Judge HARVEY and Judge BARTO concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
� The maximum punishment for an absence of less than three days includes confinement for one month.  Manual for Courts-Martial, United States (2002 ed.), Part IV, para. 10e(2)(a).  The maximum punishment for an absence of more than three days but not more than thirty days includes confinement for six months.  


Id. at Part IV, para. 10e(2)(b).  


� See United States v. Garman, 59 M.J. 677, 682 n.8 (Army Ct. Crim. App. 2003); United States v. Nicholson, 55 M.J. 551, 554-55 (Army Ct. Crim. App. 2001) (both addressing concept of unitary relief). 
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