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MEMORANDUM OPINION

-----------------------------------------
CARTER, Judge:


A military judge convicted appellant, pursuant to her pleas, of larceny (six specifications), forgery (four specifications), altering a public record (marriage certificate), and wrongful possession and use of another’s military identification card in violation of Articles 121, 123, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 921, 923, and 934 [hereinafter UCMJ].  A general court-martial, composed of officer and enlisted members, convicted appellant, contrary to her pleas, of conspiracy to commit larceny, willful damage to private property, larceny (six specifications), and altering a public record (Chicago non-drivers photo identification card) in violation of Articles 81, 109, 121, and 134, UCMJ.  The approved sentence consists of a bad-conduct discharge, confinement for two years, forfeiture of all pay and allowances, and reduction to Private E1.  This case is before the court for automatic review under Article 66, UCMJ.


Appellant asserts that both of her convictions for altering a public record are unlawful because in neither case was the altered document a public record.  Under the facts of this case, we agree.

Facts


Appellant had an official Nevada marriage certificate that recorded her marriage on 9 January 1994.  This marriage certificate contained a registration number, an embossed seal, and the signatures of the clerk of court and the person performing the marriage.  Later that year, appellant had a photocopy made of her original marriage certificate.  The photocopy, date-stamped 27 May 1994, contained the following notation in the margin:

“I verify that this is an exact copy of the original







[initials]

MICHAEL J. MITCHELL

SFC, USA

Guidance Counselor”

In 1996, appellant used a power of attorney from her boyfriend to obtain a loan.  The loan check was made out to appellant, but had her boyfriend’s last name on it.  Thereafter, on an unspecified date in March 1996, appellant altered the 27 May 1994 photocopy of her marriage certificate by changing the name of her husband to reflect that of her boyfriend.  Appellant placed this altered photocopy of her marriage certificate in the glove box of her automobile and intended to use it as identification, if necessary, to cash the loan check.  Ultimately, appellant did not need to use the altered photocopy of her marriage certificate to cash the check.  In April 1996, appellant’s automobile was impounded during her apprehension for other offenses.  The photocopy of the marriage certificate was discovered during an inventory of appellant’s automobile.

Appellant was also convicted of altering a Ms. Pilgrim’s “Chicago non-drivers photo identification card.”  Appellant’s photograph was substituted on the identification card for that of Ms. Pilgrim.  Appellant used the altered identification card to impersonate Ms. Pilgrim and negotiate blank checks stolen from Ms. Pilgrim.  Subsequently, appellant was evicted from her apartment.  Appellant’s landlord inventoried appellant’s property in the apartment and found the altered identification card, along with other stolen identification and credit cards belonging to Ms. Pilgrim and other victims in this case.

Discussion

The President has recognized the offense of altering a public record as a criminal offense in the military.  Manual for Courts-Martial, United States (1995 ed.), Part IV, para. 99 [hereinafter MCM]; see also United States v. McCoy, 47 M.J. 653, 654 (Army Ct. Crim. App. 1997).  In this case, the issue presented is whether either of the two altered documents were “public records” as contemplated by this offense.


This court has previously held that unofficial or unauthenticated photocopies of a public record are not “public records” as contemplated by the Article 134, UCMJ, offense.  United States v. Oglivie, 29 M.J. 1069, 1072 (A.C.M.R. 1990).  Applying Oglivie to the marriage certificate in this case, we hold that the document that appellant altered was not a public record.  Appellant altered a “copy” of her marriage certificate that had been “verified” by an Army “guidance counselor” as an “exact copy of the original.”

On the facts before us, we need not decide whether an “exact copy of the original,” lawfully certified by an authorized official, is a public record.  See, e.g., UCMJ art. 136 (authorizing named military officials to act as notaries).  The record of trial in this case contains no evidence that an Army “guidance counselor” has any regulatory or statutory authority to certify a true copy of a Nevada public record.  We will dismiss appellant’s conviction on this specification.

Appellant also asserts that Ms. Pilgrim’s Chicago non-drivers photo identification card was not a public record.  Relying on United States v. Osborn, 32 M.J. 854 (N.M.C.M.R. 1991), appellant argues that the alteration of Ms. Pilgrim’s identification card did not affect the officially maintained information regarding the identification of Ms. Pilgrim.  We need not address appellant’s argument because we are not satisfied beyond a reasonable doubt that this card was issued by public authorities or maintained pursuant to duty imposed by law.

The term “public records,” as used in this offense, includes “records, reports, statements, or data compilations, in any form, of public offices or agencies, setting forth the activities of the office or agency, or matters observed pursuant to duty imposed by law as to which matters there was a duty to report.”  MCM, 1995, Part IV, para. 99c.  In appellant’s case, the government never introduced evidence proving that Ms. Pilgrim’s “Chicago non-drivers photo identification card” was issued by a public office or agency or that the issuing governmental entity had a legal duty to maintain the information on the card.  Accordingly, this specification fails for want of proof that the original identification card was a public record.  UCMJ art. 66(c).*

We have considered the matters asserted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


The findings of guilty of Additional Charge III and its specifications are set aside and that charge and its specifications are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the noted errors, the entire record of trial, and United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the sentence is affirmed.


Senior Judge TOOMEY and Judge NOVAK concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

* We note that the offense of “false or unauthorized pass,” which includes alteration of a document “issued by any governmental agency for the purpose of identification and copies thereof,” does not require proof that the identification document be a “public record.”  MCM, 1995, Part IV, para. 77c(1).
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